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IIposodumces OemanvHblit AHALU3 OCHOBHBLX NOLOHCEHUL cyOeOroll pepopmur 1864 200a u ee axcHellwux NPUHYUN08. ABMop
nodueprxusaem Heobx00umocms yiema onvima nodzomosxu Ycemaea zpaxdanckozo cydonpoussodcmea 1864 zoda, ucmopuieckux
YPOKO8 e20 npumMeHeHus U mpaduyuil omevecmaenHozo cy0onpousgodcmaa 8 uesom npu npogedeHur pabomol no pehopmMuposanuio
CO8PeMEeHH020 2paXsc0ancKozo cydonpoussodcmea, npu3sanHoil obecneiums eJUHCME0 3AKOH00AMelbCmEa, meopuu U cy0e6Holl
npaKmuKu.

EKaniouesvie cnosa: Cydebnovie ycmagwl 1864 z00a, cydebnasn pegpopma, npuHyun, KOHKPEemMHO-uCmopuieckuil memod, epaxoan-
croe cy0onpouseodcmaeon, cocmsa3amenbHocms, 00KA3amenbcmaa.

B HOA0pe 2014 roma mcmomHuiaock 150 ser co
BpemeHu npuHatud CynebHBIX ycTaBoB Poc-
cuiickoit umnepuu (npuHATH 20 HOsA6pa 1864 r.)
OTIMUYNTEeILHON UEepPTOil COBPEMEHHOIrO Iepuoaa
SABJISIETCSA TO, YTO BOCIIPUATHE CYAeOHOUN pedopMbI
1864 roga ocyImecTBJseTCA Yepes Ipusmy pedop-
MUPOBAaHUA COBPEMEHHOM Cyne6HOI cUCTEMBI U
TPaKAAHCKOTO IIPOIECCYAJNHFHOTO 3aKOHOAATENh-
ctBa [30].

Kax wusBecTHO, 3HaueHHE HUCTOPUUECKOTO
MOMEHTA HEeOJMHAKOBO B PAa3JIMUYHBIX OTPACIAX
npaBa. OH Hambojee aKTyaJeH AJS TeX U3 HUX,
KOTOpBIE PErJaMeHTHUPYIOT CYLOYCTPOMCTBO U
CYIOIIPOM3BOACTBO, IIOCKOJBbKY WMEHHO B31ecCh
OCYIIIECTBJISAETCA IIPAKTUYECKOe IIPUMEeHeHUe
npasa. B cygonpousBoacTBe HanboJiee OTUYETINBO
MIPOSABJIAETCS Peajn3alus IPABOBLIX HOPM B KOH-
KPEeTHBIX IIPABOOTHOINEeHusxX. Ha 3HAYMMOCTH
UCTOPUYECKUX WCCIAEeNOBaHUI B 00JaCTU CYIO-
IpoOM3BOJICTBA yKasbIBajm eine popuctbl XIX Be-
kKa. Tax, @.M. [Imutpues ormeuas: «OmnpenesnTb
HCTOPUUECKE 0COOEHHOCTH PYCCKOTr0 CYIOIIPOMN3-
BOJICTBA, MOKAa3aTh, YTO B HUX OBIJIO CIIyUYailHOTO U
YTO CYII[ECTBEHHOTO — BOT O0A3aHHOCTH HAYKU
mpasa... Tpyabl MOJLOGHOTO poa MOTYT CO BpeMe-
HEM UMeTh 0JaroTBOPHOE BJIMWAHNE Ha CaMOIO
IIPaKTUKY, KOTOPaA TOJBKO B COJIMIKEHUU C HAY-
KOI0 MOJKEeT 3aMMCTBOBATH HOBBIe cuJabl» [10,
c. 580].

CynebHasa pedopma 3aHMMaJa IEHTPAJIbHOE
Mecto cpexu pedopm 60—70 rr. XIX B. Kapau-
HaJbHOMY WM3MEHEHWIO IOABEPTJIOCH IIPOIECCY-
aJbHOE 3aKOHOJATEJIbCTBO. JTO 00BACHAJIOCH €T0
BaKHOCTBIO IJIs1 O0eCIIeUe sl HeIIPUKOCHOBEHHO-

CTH JIMYHOCTH M WMMYIIECTBA, UYTO OBLIO BechMa
aKTyaJbHO B CBA3YM C MHTEHCHUBHBIM Pa3BUTHEM
KaluTaJlr3Ma II0Cje OTMEHBI KPEeIOCTHOTrO IIpaBa
B Poccuu. IlepenoBble NPUHIIUMIOBI M UHCTUTYTHI
CyneOHBIX yCTaBOB ObIIM BBEJEHBI B pe3yJibTaTe
nobenpl JubepaJbHOTO HAIpPaBJIEHUS B IIPaBU-
TeJILCTBEHHBIX cdepax, I'ie IjIa ocTpas 6opnoa,
00bEKTOM KOTOPOIl OBLIM CYIITHOCTH U XapaKTep
U3MeHEeHUII CYAOMPOM3BOACTBA U CYAOYCTPOIi-
cTBa.

Vemex pedopMbl TpPakIaHCKOTO CYIOMIPOU3-
BOJICTBA OBLJI PE3yJIbTATOM €e TIaTeJbHOM IMOATO-
TOBKU. Pabora Hanm mpoeKToM YcTaBa TpakIaH-
CKOTO CYIOIIPOM3BOACTBA Oblya HauaTa B 1847 ro-
ny u 6 urousa 1857 r. Anekcauap II mosesen npes-
cTaBUTh B l'ocyZapCTBEHHBIN COBET IIPOEKT YcC-
TaBa, paspabaTbIBaeMOI'0 BTOPHIM OTHAeJIeHUeM
Co6crBernoil E.M1.B. kannenapuul.

ITocBATHUB paccMoTpeHHUIO IIpoeKTa 39 3acema-
Hui B nepuof ¢ 15 mHoabpa 1857 r. mo 23 ceHTaAO-
pa 1859 r., T'ocymapcTBeHHBINA COBET OLHOBPEMEH-
HO IIOJBEPT KPUTHUKE BCIO CHCTEMY CYIOYCTPOIi-
CTBa U CYyZONpPOM3BOACTBa. I1o ero MHEHUIO, (OpP-
MaJau3M U IUChbMEHHBIH XapaKkTep CyAOIPOU3BOI-
CTBa OIpeNesaanch PAIOM HeZOCTAaTKOB, HPHUCY-
UX cyae6HOMY IIpoIieccy, cpean KoTophix: 1) or-
POMHOE KOJIMYECTBO IIOPALKOB CYZOIPOU3BOJ-
cTBa; 2) cMeIlleHre TTOJUIIEMCKOM 1 cy1e0HOoM Ba-
CTH B HAYaJbHON CTaguU CyIONPOU3BOACTBA;
3) HeompeaeIeHHOCTh 3aKOHOB O IOACYIHOCTH;
4) Haau4YMe 0COOBIX COCIOBHBIX CYAEOHBIX YUPErK-
IeHu’il; 5) cyllecTBOBaHMe CJIEICTBEHHOI0 IpoIlec-
ca U IMpUMeHeHWe K TPaKJaHCKOMY CYAOIIPOM3-
BOJICTBY IIPOIIECCYAJIbHON (POPMBI PACCMOTPEHUS

1 Crarsa mogrorosmeHa mpu nHGOPManonHo# moagep:xke CIIC «KoucynprantIlmocs.
2 0 Gosee parHux sranax moxroroeru CyneGHOi pedopmbr 1864 roxa cm.: [3, c. 13—35].
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YTOJIOBHBIX neJi; 6) OTCyTCTBHME COKPAIIeHHOTO
MOPAIKA [IJI PACCMOTPEHUS MAJIOBAMKHBIX e
7) TpeboBaHMe KAHIIEJIAPCKOI TaHBI B TpakJaH-
CKUX JlejiaX; 8) HeTOUHOCTh U HEeIIOJTHOTA IPaBUJI O
CyZIeOHBIX NOKasaTeJbCTBaX; 9) HEYIOBJIETBOPU-
TeIbLHBIH MOPAJZOK IIPOKYPOPCKOTO HAA30pa;
10) cmertteHue cymeO0HOM 1 3aKOHOAATEIHLHOM BJa-
creii; 11) ucronHeHMe peIleHUN MOJUIMeld, a He
cymeOHBIMU MecTamMu; 12) HemocTaTOUHAS perJa-
MEHTAIINSA IIPABOBOTO MOJIOXKEHUSA ITOBEPEHHBIX U
T. g. [11].

K mpoexTy YcraBa rpaskJaHCKOTO CYIOIIPOM3-
BOACTBA ObLiIa MPUJIOMKEeHa O0bACHUTEJIbHAA 3a-
nucka riaaBbl Il orgenenus H.I. Baymosa ot
8 urousa 1857 r., B KOTOpOI IIPOBOS3IJIAIIIAIACH
IoKTpuHA cynedHoit pedopmbl. [lonnMasa HE0OX0-
OUMOCTb TNPUHIUOINAILHLIX W3MEHEHUU, OH
mucas, 4YTo, «PacCMaTPUBAas C PA3HBIX CTOPOH Bce
HeyJ00CTBA HBIHEIIHEro MOPALKA CYAOIPOMU3BOI-
CTBa IPaKIaHCKOr0, a C TeM BMeCTe U IPUYUHBEI...
uMesi IIPU 3TOM B BUIY, UTO MEKIY BCEMU IIOCTa-
HOBJICHHAMHN O CYAOIIPOU3BOACTBE CYIIECTBYET
ecTecTBeHHAasA, HepaspbIBHAA CBA3b, TEM OUEBUJ-
Hee U CHUJbHEe MPEJCTaBJSIETCA HCTHUHA... UTO
yepe3 YaCTHbIE M3MEHEHMs MBI He TOJbKO He
IOOCTUTHEM JKejaeMol, YKasaHHOI HaM IeJid, HO
elBa i1 B HEKOTOPOM OTHOIIIEHUU He YIAJUMCS OT
Hee» [1, c. 12]. B To Ke Bpems, cuuTas, 4TO IJIA
KOPEeHHBIX N3MEeHEeHU B rpaKIaHCKOM IIPOIlecCy-
aJIbHOM 3aKOHOJATEJbCTBE eIlle He HaCTYIUJIO
Bpems, o ormeuas: «IIpeamonaraemsie mepeme-
HBI JOJIYKHBI OBITH 3aKJIIOUEHBI B YyKa3aHHbBIX 3apa-
Hee IpejesiaxX, KOTOPble MPECTYIUTh OBLIO ObI...
mpeskaeBpeMeHHO» [1, c. 113]. B kauecTBe mepBo-
ouepenubix Mep H.Il. Baymnos npeniaran BBecTu
39JIeMEeHTBI CcOCTA3aTeabHOro mpoiiecca. C sToit
I[EJIBIO IIPOEKT BO3JIATraJl Ha CTOPOHBI 00A3aHHOCTD
CJIeIUTh 3a XOJAOM Jejia, coOMpaTh CIPaBKH.
HckoBoe mpollleHre 1 OTBET HA HeTO JOJIJKHBI ObI-
JIM COCTaBJIATHLCA II0 CTPOToii (popme. MaTepuaabl
IOKJAOBIBAINCH UJIEHAMU Cyla B IPUCYTCTBUU
ctopoH. ITosmumnusa ocBoOoOKJamack oT cb6opa JoKa-
3aTeJIbCTB.

H.[. BaynoB He pemnics BBECTU B 3aKOHO 1A~
TeJbCTBO PoccUM NMPUHITUIBI, Ha KOTOPBIX OBLIO
OCHOBaHO CYIOIPOM3BOJACTBO 3amagHBIX CTPAaH,
YUpeouTh aaBOKaTypy, a 0e3 9TOro IocjemoBa-
TeJbLHO IIPOBECTU HPUHIUII COCTI3ATEIHLHOCTU
OBLJI0 HEBOBMOXKHO.

Boabiioe sHaueHme A ONpeaeeHUS IIPUH-
IUNHUAJIbHBIX OCHOB IPABOCYAUA II0 TpasKIaH-
CKUM JejlaM uMeJjia 3anucka KHassa [[.A. Ob6osen-
CKOT0, OTpaskaBIliasg MHEHUe pPOocCUiicKoil Jmbe-
panbHO# OlopoKpaTuu. B Heil aBTOp mpexsaraJ
BBECTHY MHCTUTYT aABOKATYPbI, U3MEHUTh 3aKOHBI
0 I0Ka3aTesIbCTBaX, 3aMEHUTb MUCbMEHHBIN IIPO-
IIecc YCTHBIM CYAOTOBOPEHMEM, BBECTH WHBIE
MPUHIUIBI COCTA3ATEJBHOTO CYAOIPOU3BOACTBA
[16, c. 50—52].

«CoBpemeHrHOE mpaBo», Ne 17 2015

IIpo6seMBl COCTS3aTEILHOTO T'PaXKIAHCKOTO
CYIONPOM3BOACTBA IMOCTOSIHHO HAXOJUJIWUCHL B
IeHTPpe BHUMAaHUA 3aKOHOJATeJell BTOPOIl I0JIO-
BuHBI XIX B. O6Gcy:x/1ada IPOEKT ¥ cTaBa rpakiaH-
CKOTO0 CYAOIPOM3BOJCTBA, lOCymapCTBEeHHBIN
COBET COIIOCTABUJI COCTS3aTeJbHBIE W CJIeICTBEH-
HbIe OCHOBBI CyqompousBozicTBa. IIpusHasasi, 4To
¥ TOT, U APYTOii MOPAAOK HAIIPaBJeH HA YCTAHOB-
JleHWue WCTUHBI, COeAWHEHHBbIEe AelapTaMeHTHI
pelInTebHO BEICKA3aauCh B II0Jb3yY OOBUHUTEIb-
HOT'0 Hayvaja, KOTOpoe ropasmo Jydile obecreuun-
BaeT, M0 UX MHEHWIO, YCTAaHOBJEHUE «IelCTBU-
TeJbHOUM ucTUHBI» [11, T. 50, c. 13].

Bwmecte ¢ Tem mepemnucka riaaBbl 11 oTaenenus
H.IO. Baynosa u munuctpa tfoctunuu B.H. ITanu-
Ha CBHUJETeJbCTBYET O PE3KO OTPHUIIATEJIbHOM OT-
HOITIEHUU 000UX BEJOMCTB K BBEIEHUIO COCTA3ATb-
HOTO Hauayia. B oTHormternuu ot 21 mionsa 1859 r.
H.[. BrynoB mpsamMo yKasbIBaj, UTO €r0 TOUKY
3penusd pasgeasaeT umineparop Anexcauap I1. Ilpu
TaKUX YCJOBUAX KIATh HIMPOKOMACIITAOHOM
cynebHoii pedopMbI OBLIIO HEBO3MOXKHO. Ho u B
ob1iecTBe 10 1861 roma mpaBUTEIBLCTBO HE MOTJIO
MOYePIHYTh KaKMX ObI TO HU OBLIO YKa3aHUM,
IIOCKOJIbKY «O00II[as IIeYaTh MOJTUYAHNS, HAJOMKEH-
Hasd Ha OOIIECTBEHHYI0 MBIC/b, JIAITAJa BO3MOMK-
HOCTH JIyUIlIre O0IIeCTBeHHbIe U HayJYHbIe CUJIBI
3aHUMAaThCAd CHUCTEeMATUUYECKHM OOCY:KIeHUeM
cynebHoii pedopmbl» [22, c. 301].

Hatoii pemuTeabHOTO IepesiomMa ObLIO 23 OK-
Ts10pa 1861 r. C sroro gHs Havajgach pabora IIo
cocraByeHnio CyneOHBIX yCTaBOB, 3aHABIIAA TPU
rojga U oaumH MecdAn. B artor meHp Asexcauap II
BoicouafimuM IOBeJEHHEM OHOOPUJI IOPALOK
paccmoTrperuss 'ocymapCTBeHHBIM COBETOM ITPO-
eKTOB cyAeOHOTO ITpeobpa3oBaHUsA. B ocHOBY pa-
6OTHI MPEAIO0JIATANOCh IIOJOKUTL IIPOEKTHI BTOo-
poro otaeneHus. 3ajadya 3aKJOYaJach B TOM,
yTOOBI M3BJI€UDb U3 HUX OCHOBHBIE HAYaja 1 Ha UX
OCHOBe paspaboTaTh mpoeKTHI [18, c. 303—304].
YuomuHas 06 aToMm MoMeHTe, I'. [[:KaHIITeB oT™Me-
yaJj, 4To «3Aech BriepBble KuTaiickasa cTeHa, orae-
JIABIIIAS B T€UEHNE COPOKA IISATH JIET HAIIIA 3aK0HO-
IaTeabHbIe c(hepbl OT HEeIOCPeACTBEHHOI'0 BO3aeli-
CTBUSA €BPOIENCKON HAyKU M COBPEMEHHOI'O IIPO-
rpecca, maja... baarogaps sToMy KpyIIHOMY COOBI-
THUIO, a TaKiKe T'OCIOACTBOBABIIIEMY B TO Bpe-Ms B
pycckoMm obrirecTBe JuOEpaIbHOMY HACTPOEHUIO,
creyiaH OBLI NOCJENHUM JIOrMYeCKUM Iiar, 6es
KOTOpOro mpeamnpuHsaToe rp. BaymoBeim 20 Jer
mepen TeM AeJio cyAe0Ho pedopMbl OCTATIOCH OBI
HAa MOJITIYTH U HeJoJeJaHHBIM» [18, c. 306].

Ob61ie pyHzaMeHTaJIbHbIE TTPUHITUIIBI Cyae6-
HOI pepopMbI 6bLTH OTpaKeHbI B OCHOBHBIX IT0JIO-
JKeHHAIX MNpeoOpasoBaHuUsA CyAeOHOII YacTH B
Poccum, paspaboTaHHBIX IO IIOBEJIEHUIO AJIeK-
cangpa Il cuennaabHO OPraHU30BaHHON KOMUCCHU-
eir (B.II. Byrkos, C.U. 3apyausrii, A.Il. Ilnas-
ckuit, K.A. Ilo6emonocues, II.A. JlaHaeBcKuii,
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H.A. Bypukosckuii u 1p.). B pesyabrare ee pa6o-
THI OBLIM ITOATOTOBJIEeHBI OCHOBHBIE IIOJIOMKEHUS
TpPaskAaHCKOTO CYAOIPOU3BOACTBA, OCHOBHEBIE
TIOJIOKEHUs YTroJOBHOTO CyZompousBoacTBa, Oc-
HOBHBIE TTOJIOYKEHUA CYIOYCTPONCTBA, a TAKIKe Ie-
pexonamble MepPhI OT CYIIIECTBOBABIIIETO TOTAA TIO-
PAOKa K IIPeAIrojaraeMoMy HOBOMY M O UHCJE U
mITaTax HOBBIX CYAeOHBIX yupe:kAeHuii. B Teue-
Hue 1862 roma mpoexThl OCHOBHBIX MOJIOMKEHUIT
OBLIN PacCMOTPEHBI W yTBep:KIaeHbl CoenumeH-
HBIMU JemapTaMeHTaMM 3aKOHOB U I'PaKIaHCKUX
nes ['ocymapcTBEeHHOTO COBeTa, a 3aTeM U OOIIUM
cobpaunuem 'ocymapcTBenuoro copera. 29 ceHTs0-
pa 1862 r. oHu ymocroumauch Bricouaiimiero yrt-

BepKaeHusd.
OCHOBHBIMU IIOJIOJKEHUAMU TPaXXOaHCKOTI'O
CyaoInpou3BOaCTBa (,uaJIee Tak:ke — OCHOBHBIE

TOJIOKEHUA) IIPOBO3TJIAIIIAJICA COCTI3aTeIbHbBIN
nporiecc (ct. 7) . Heobxogumsble AJid geja cIrpaB-
KU, CBeeHUs, JOKa3aTeJIbCTBA COOMPAINCH CAMU-
MU TSXKYITUMUCS; CYJ He TOJIKeH OBbLI BXOJUTH
10 JAHHOMY BOIIPOCY HU B KAaKYIO MIEPEIUCKY HU C
YUpeKIeHUAMU, HU C JIUIAMU, HO II0 ITPOChOe CTO-
POH MOT BBIZATH IOCJEIHUM CBUIETEILCTBA IJIA
MOJIyYeHUs NAaHHBIX CIPAaBOK U cBeaeHuiu [29].
CTOpoHBI MOJyYa Iy IPABO MOJAUM ABYX COCTSI3a-
TeJIbHBIX OyMar, obliee KOJHUUYECTBO COCTABATENb-
HBIX OyMar B cyje He JOJIXKHO OBLIO IIPEBHLIIIATH
YyeThIpe — II0 Be C KasKJIOM CTOPOHBI.
O0bscHUTeNbHAA 3alCKa K IPOEKTY ¥cTaBa
rPasKIaHCKOT0 CYAOIIPOM3BOJACTBA PACKPBLIBAET
TMOHATHE COCTA3aTeNbHBIX OyMar. K HUM oTHOCH-
JINCh MCKOBOE IIPOIIleHNe, OTBET, BO3pasKeHue U
ompoBepskeHue. Ilog MOHATHE COCTSI3ATENbLHBIX
OyMar He IMOATIAAAIN YaCTHBIE IPOIITeHU A, IPOIITe-
HUS 00 OTBOJAX, O BCTPEUYHOM HCKe, O TOIMOJHU-
TeJbHBIX TPEOOBAHUAX U T. I. UMCJIO IMOZOOHBIX
OyMar «3aBHCHUT OT CBOMCTBaA /ieja, OT YCJIOBU, B
KOUX HaXOQUTCSA CIIOPHBIN HpeaMeT U BOOOIIE OT
caydasd WM TOTOMY He MOXKET OBITh OTrpaHuYeHO
3akoHoM» [21, c. 205—206]. Ilomaua cocTsasa-
TeJLHBIX OyMar cumTajach IIpaBoM, a He o0sI3aH-
HOCTBIO TSIKYIIUXCS, W IIOITOMY KAKIOM M3 CTO-
POH OBLIO JaHO «IIPaBO OTKAa3aTbCA OT IIPEACTaB-
JIeHus BO3Pa’KeHWUs, ecaU OHA CUMUTAIa 9TO H3-
JIMIITHUM U HaXOQWJIa IJiA ce0s JOCTATOUHBIM OJHO
cJIoBecHOe Ha cyne o0bsacHeHue» [13, c. 25—26].
PaccmoTrpeHue rpakJaHCKUX JeJ B OKPYIKHBIX
cyZax HAYMHAJOCHh JAOKJIAIOM OJHOI'O0 M3 UJIEHOB
cylza, a 10 OKOHYAHUU AOKJIaa IPOUCXOUIIO YCT-
HoOe cocTsazaHue cTopoH. CTOPOHBI MMEJHN IIPaBO
NPUHATH yUYacTHe B YCTHOM COCTSI3AHUU JIMUYHO
WJIN Yepe3 IMMOBEePEeHHBIX, He3aBUCUMO OT YUaCTHUA
B NMHUChbMEHHOM COCTA3aHUU. TKYIITUMCA W UX
IOBEPEHHLIM OTKPBIBAJICSI CBOOOMHBINA MOCTYI K
MaTepuaJjiaM Jejia, Hi OGHO IOKa3aHue NI TPebo-
BaHMe OJHOM CTOPOHBI HE MOJIKHO OBLIO OBITH
ckpbIiBaeMo oT apyroi (ct. 20). Taxkyiuecs uin
WX IIOBEPEHHBIE MOTJIM IIPUCYTCTBOBATH IIPU
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JOIIpoce CBUAeTeJell 1 COBepIIeHun J0oro meii-
CTBUS Cyda, IPOBOJMMOIrO C I€JbI0 IIPOBEPKU
nokasarteabcTB (ct. 21). Cymy mpemocTaBJIsIOCH
IPaBO 3aJJaBaTh BOIIPOCHI TSKYIIIUMCA CTOPOHAM.
CyIIHOCTE COCTA3aTEeIbHOTO IIPOIIECCA COCTABUTE-
JU yCTABOB BUIEJIN B TOM, UTO CyAbs He MMeeT
HUKAKOro IIpaBa HU [IOMOJHSATH [Iejia HOBBIMU
JI0Ka3aTeJIbCTBAMU, HU BO30YIKIATh TAKUX BOIIPO-
COB, O KOTOPHIX CTOPOHBI He MPOCAT. BOIIPOCHI 0
CIIOPHBIX O0CTOATEIBCTBAX MOJKHBI OBLIN BBLIBO-
OIUTHCS W3 TPeOOBAHUM TAKYIIUXCA, a He II0
YCMOTPEHUIO CYIbH.

Ocoboe BHMMaHMe o0Opalajoch Ha HeoOXOoau-
MOCTBb OTJAEJIEHUsI BOIPOCOB O CIOPHBIX 00CTOsI-
TeJLCTBAX OT BOIPOCOB O IPMMEHEHWU 3aKOHA.
«Pelienue fena ecTh He UTO MHOE, KaK IIPUMeHe-
HUe 3aKOHa K U3BECTHBIM 00CTOATEIHLCTBAM, CJIe-
JIOBaTEJILHO, IIPEXKAEe NPUMEHEHNA 3aKOHA Heo0-
XOAMMO IIPUBECTU CAMbI€ OOCTOATENLCTBA Jejia B
M3BECTHOCTD, T. €. OTJ€JIUTh CIIOPHBIE OT GeccIop-
HBIX ¥ PA3PEIINUTh CIIOPHBIE 00CTOATEILCTBA Hesa-
BUCUMO OT IpHUMeHeHuA 3aKoHOB» [12, c. 105].
Orciofia BEITEKAJIO U APYTOE BasKHOE TpebOBaHUE O
TOM, YTO CYyJ He MMeeT IpaBa HU IIOCTAHOBJATH
pellleHre O TAKUX IIPEIMETaxX, O KOTOPBIX He
IpeabABIeHO TpeboBaHUe, HU BBIXOJUTH 3a IIpe-
[IeJbl 3asBJIEHHBIX TpeboBauuii. IIpyu BeIHeCEHUN
pellleHusa Mo ey CyAy 3aIllpeliajoch KacaTbCs
TaKUX IPEIMETOB, 0 KOTOPHIX CTOPOHAMY He OBLIO
IpenbsaBIeHO TpeboBaHMil, HU IPUCYKIATEH 0oJee
TOT0, YTO TPeOOBAJIIOCH CTOPOHAMM, CYI TAKIKe He
uMeJ IpaBa BO30y:KJIaTh BOIIPOCAa O MTABHOCTH,
ecJau CTOPOHBI Ha Hee He CChLIaJuch. Pelenue,
BBIHOCHMOE CYJIOM, JOJIJKHO OBIIO OCHOBBIBATHCS
Ha COOOpaKeHMAX, KOTOPHIE Cy/ 00s13aH OBLI IPH-
BecTH B perienuu [4, c. 113].

OcHOBHBIE OJIOMKEHUA OBLIN OIIyO0JINKOBAHELL B
CobOpaHuM y3aKOHEHUII W PAcCHOpPSAKeHUIl IIpaBuU-
TEJbCTBA W BBI3BAJU OOJIBIITON OO0IIEeCTBEHHBIN
pesonanc. HecmoTpa Ha BechbMa cjiaboe pa3BUTHE
opuanyeckKkoro ob6bpasoBaHusa B Poccum, Ha
OcHOBHBIE TOJOXKeHUA HmocTymnuyiao 446 pasamy-
HBIX 3aMeUYaHtM CO BceX KOHIIOB Poccuu, BKJIIO-
yag Cubupps u 3akaBkasbe [8, c. 52]. Ilo cBume-
TEJbCTBY COBPEMEHHUKOB, «IIyOJMKA OMKHUIAET
pedopMBI, U Jake ¢ 6J1ar0AapHOCTHIO, MOMKAYIA,
OPUHUMAET ee, HO 00CYKJaeT ee y:Ke He C OJHO
TeXHUYECKON CTOPOHBI, HO B COOTBETCTBUU C TEM
JKUSHEHHBIM U [IOJIUTUYECKUM CTPOEM, B KOTOPOM
OHAa IOJI’KHA 3aABUTH CBOIO cuay. OMHUM CJIOBOM,
TpeboBaHUA MyOJUKHU OTHOCUTEJIHLHO PedOpPMEI He
OTPaHUUYMBAIOTCSI OAHOI0 OYKBOIO pedopmbl. A
UAYT Kyga-TO Aajiee; 9TO «Jajiee» U IPeICTaBISIET
UMEHHO Ty COBOKYIIHOCTH YCJIOBUI, CPeIN KOTO-
PBIX JOJKHA JKUTH pedopMa: OHM MOTYT AAaTh e
JKU3HB [efiCTBUTEJbHYIO, HO OHU YK€ MOT'YyT HU3Be-
CTU ee Ha CTelleHb MepPTBOIl OYKBEI» [5, c. 77].
BwmecTe ¢ TeM cyap0a MOCTYMUBIINX B KOMUCCHIO
3aMeuaHUIN BecbMa cBoeoOpasHa. KHak ormeuan
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H.B. I'ecceHn, «Bce I11eCTh 'PAaHANO3HLIX TOMOB 3a-
MeJYaHUil, B KOTOPBIE BJIOKEHO OBILIO CTOJIBKO 0e3-
3aBETHOI'0 TPY/Ja U SHEPTUU, OKA3aJI1Ch COBEPIIIEH-
HO HEeHYKHBIMHU, KaK OyATO COBEPIIIeHHO 3a0bIIN,
YTO MIPABUTEILCTBO 00paIajoch K YAaCTHBIM U
IOJYKHOCTHBIM JIUIIAM C TIPOCHOO# BBICKA3aThCSA
00 OCcHOBHBIX MOJIOKEHUAX» [5, c. 107]. Ou cBa-
3BIBAJI TAKOE II0JIOMKEHIE C T€M, UTO B KOMHUCCHUU
yCTAHOBUJICA B3IJIAL Ha HempepekaemocTh Oc-
HOBHBIX MOJIO}KEHHWU. B cBA3M ¢ 3TMM «3ameua-
HUSA» TPEeICTaBJIAIOT WHTEPECHBIH MaTepuay C
TOYKM 3PEHUSA XapaKTePUCTUKU OOIIeCTBEHHOTO
MHEHHS PAcCMaTPUBAEMOr0 MCTOPUUYECKOI'o IIe-
puoza, XOTA OHM M He OKas3aJM CYIeCTBEHHOI'O
BJIUAHUSA Ha MOATOTOBKY Cyme0HBIX YCTABOB.

OCcHOBHBIE€ TIOJIOKEHUS CBUIETEILCTBYIOT O
TOM, UTO caMOJepsKaBue BOCIPUHANO IPUHITUIBI
IPaBOCYAUA 3aTaJHBIX CTPAH, YCTYIIUB JuOepaib-
HOMY HaIIpPaBJEHUI0. ITO 00bSICHSIIOCH UCTOPUYE-
CKoll oOcTaHOBKOM Hauajga 60-x rr. XIX B.
OrMeHa KpelocTHOro mpasa B Poccuu npusesna K
MOSIBJIEHUIO OOINMMPHON COIUAJJbHON TI'PYIIIIEI
coO0cTBeHHUKOB. 1A ee (GYHKIMOHUPOBAHUSI
TOCYZApCTBO [MOJIKHO OBIJIO TapaHTUPOBATH
HEIPUKOCHOBEHHOCTD JIMYHOCTH, COOCTBEHHOCTH,
cBO0OOAY UACTHOIPEAIIPUHNMATEIbBCKONU AesaTelb-
HocTH. I[/1a sTOro HeobXoAMMa OblLIA TaKas opra-
HU3aIUs IOCTUIUN U CYAOIPON3BOACTBA, KOTOPaa
obecmeunBaJyia Obl PaBHBIE BO3MOYKHOCTH IJIA
3aIUTHI YaCTHBIX MHTepecoB. IlocTpoeHue rpask-
IAHCKOI'O CYAOIIPOM3BOJCTBA HA OCHOBE HPUHIM-
ma COCTS3aTeJbLHOCTH II03BOJIUJIO O0ECIeuUuTh
PaBeHCTBO mepe] CyA0M CYOHLEeKTOB IParKIaHCKUX
IpaBOOTHOIIIeHUH. BUAHBINA AeATeNb CyaeOHOI
pedopmer C.M. 3apyauniit nmcan: «Ecau O6bI B
1861 roay He 6b1JIO ObI, HE COCTOSJIOCH OCBOOOKIe-
HUS KPECThAH C 3eMJICI0, TO HI B KAKOM CJIydae He
ObLIIO OBI U cyaeOHoI pepopMbl». «CHauasma y Hac
ObLIU Pa0BI, MOAJIbIE JoAU... OHU cAeIaauch IIPo-
CTBIMHU JIIOAbMH’... UM HYMKEH CYJ CKOPBIH u
HeoOXoauMbIN» [9, c. 614].

HWrorom sakoHOZATEIHLHBIX PAa0bOT IO pedopmMu-
POBaHUIO IPAMKIAHCKOI'O CYAOIPOU3BOACTBA CTAJI
VeraB rpaskgaHCKOro CyI0IPON3BOACTBA, IPUHI-
Teiii T'ocyZapCcTBEHHBIM COBETOM U YTBEPIKIEH-
HBIIT MoHapxoMm 20 Hoab6pa 1864 r. B Vkase
IIpaBuTenbcrByloniemy CeHATy B CBSA3KM C IIPHU-
Hatruem CyneOHBIX YCTABOB TOBOPUJIOCH:
«BoaBoputs B Poccum cyna CKOpBIi, IpaBbIi,
MUJIOCTUBBIM M PAaBHBLIN AJA BCeX IOANAHHBIX,
BO3BBICUTL CYAEeOHYIO BJIAaCThb, JaTh €l HaIjaexka-
IIYIO CAMOCTOATEJBbHOCTD, U BOOOIIe, YTBePAUTH B
Hapoje TO yBaKeHUe K 3aKOHY, 0e3 KOTOpPOTOo
HEeBO3MOJKHO 00IlecTBeHHOe 0JarocoCTOIHUE U
KOTOPOE JOJIXKHO OBITh HOCTOAHHBIM PYKOBOJUTE-
JeM BCeX M KaXXJOoro OT BBICIIIEro A0 HU3IIEro»
[27, c. 28].

YcraB rpakIaHCKOTO CYAOIPOU3BOACTBA BBEJI
CcoCTsA3aTeIbHYI0 (hOPMY IpoIecca AJIsa BCeX Tpask-
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mauckux peta. CocrsasarespbHoe HaYaJgo OBLIO
OOHUM U3 BaKHEHUINX IIPeIMETOB NCCIeJOBAHUS
JOPEBOJIIOIIMOHHBIX YUYEHBIX-IIPOIECCYyaJnuCTOB.
3HauuTeIbHOE BHHUMAaHHNEe 3TOIl mpobieme yae-
asaock B paborax K.M. MaunsbimeBa, E.B. Bach-
KoBckoro, E.A. Hedemvea, T.M. f6souroBa,
B.A. PasamoBckoro, A.X. ToanbmcTeHa m ap.
O6muM OBLIIO MHEHME O TOM, UTO cye0Has pedop-
Ma IpuBejia K CTAHOBJEHUIO COCTA3ATEIbLHOTO
cymomnpousBoacTBa. OnHaKO B3TJIAALI HA IIOHATHE,
coliep:KaHue, TPaHUIbl TeHCTBUA 1 OIIEHKY COCT-
3aTeJBbHOTO HaYajla B T'PAXKIAaHCKOM IIpoIlecce
CYIIeCTBEHHO oOTJamuYaauch. CoCTA3aTeNbHOCTH
paccMaTpuBajiach Kaxk MPUHIUAI, (popMa, CIocob
dopMUpPOBaHUA IIPOIECCYATBLHOTO MaTepuaa.
Boibiioe BHUMaHUE YAEAAJI0CH CPABHUTEIBHOMY
aHAJIUN3Y «CJEeICTBEHHOTO» M «COCTA3aTEIHLHOTO»
nporecca. OTHeceHUE CYyZOIPOU3BOACTBA K TOMY
WU OPYroMY THILY IIPOBOAWUJIOCH B 3aBUCHUMOCTH
OT COOTHOIIEHUS AEeATEJbHOCTU CTOPOH W POJIHU
cyza B )OpMUPOBaHUY (DAKTUUECKOTO MaTepuaa.

BoABIMINHCTBO IPOIECCYaJNCTOB OTHOCUJIU
COCTSA3aTeJbLHOCTD K MPUHITUIAM (HauajaaM) IIpo-
mecca. Tak, K./. ManbliiieB paccMaTpPUBAaJ COCTA-
3aTeJbHOCTh KaK IIPUHIIUII, B COOTBETCTBUU C
KOTOPBIM «pasHble OeificTBUA cyla B IIpolecce
3aBUCAT OT TPeOOBaHMUI CTOPOH, OT X MHUITUATHI-
BbI, ¥ CIIOPHBIE OTHOIIIEHUSA CTOPOH 00CYIKIAIOTCSA
IO TeM TOJBKO (PaKTaM, KOTOPhIE COOOIIEHBI CYIY
TsRymuMmuca» [17, c¢. 351]. CocrasarenabHoe
HAYaJI0 OH BBIBOAWJI M3 CYIIECTBA IPaKIAHCKUX
npas. OTHOCA UX K YaCTHOH c(epe U, OH JIOTHU-
YeCKU BBIBOAMJI CBOOOY BJIa[esIbIla B PACIIOPAKe-
HUU uMU. « BHyTpeHHee pa3BuTue Kaaoi chepsbl
€CTh [IeJI0 YACTHBIX JIWUIl, B Hell 3aMHTepecoBaH-
HBIX». B ¢BA3U ¢ 9TUM cyaebHAas BJIACTh «He IIPU-
3BaHa BMEIIMBATHCA B 9TH YaCTHLIE [IeJjla ex
officio: HempoIllleHOe BMEINATEeIbCTBO MOIJIO ObI
TOJBKO OKOHUATEJIbHO PACCTPOUTH OTHOIIEHUS
CTOPOH M BO3OYAUTH IIPOIECC TaM, TIe [eJI0 CKopee
yraxmiock 0e3 cynma, 0e3 OorjacKu U CymeOHBIX
usnep:kek... CymedHasa BJIaCTh He OJKHA BMEIIIH-
BaThCA ex of ficio 3a Ty 3aBeCy JOMAIITHUX M X035~
CTBEHHBIX OTHOIIIEHUI, KOTOPYIO HE XOTAT IIOJ-
HATHh caMu TsuRymuecs» [17, c. 352]. Hasuaue-
HUe cyAa B cocTasareabHOM mporecce K.1. Ma-
JIBITIIEB BUEJ B MMPAaBUJILHOM paspeleHuu Cropa
0 TeM JaHHBIM, KOTOPbIE €My COOOIIAI0T TAKY-
miuecsa. B ero mpeacraBieHUU CYA — HeHTPaIb-
HBIN cyO'BEKT mporiecca [17, c. 352].

E.A. HedenbeB onpeessaa CyIITHOCTh COCTSA3a-
TEJIBHOTO CYIOIPOU3BOJCTBA IYyTEeM COIIOCTaBJIe-
HUS ero CO CJIeNCTBeHHBIM IIpolleccoM. B ocHOBY
pasrpaHUYEHUA ABYX TUIIOB CYAOIIPOU3BOACTBA
ObLJIa IT0JIOJKEHA POJIb Cy[a B YCTAHOBJIeHUU (haK-
TUYECKUX 00CTOATEIBCTB Aesa. [asa paspemnieHusa
[Ieja 10 CYIIEeCTBY 3aKOH MOKET YCTaHOBUTH ABa
cooco6a: 1) mpemocTaBIATh CYLy IIPaBO MPUHU-
MaTh aKTHUBHOE ydJyacTuhe B BBIACHEHUU O0OCTOSA-
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TeJILCTB JeJia, T. e. AelcTBOBaTh ex officio B
BBISICHEHUU OCHOBAHUI JJIA CY:KJIEHUU O IIPaBOTe
TOM UJIU APYTOil CTOPOHEBI; 2) IIOCTABUTH CYy/ B IacC-
CUBHOE IIOJIOJKEHUEe, T. €. IIPeJOCTaBUTL CYIY
IpaBO CYAUTH O IIPaBOTe TPeOOBaHUII CTOPOH Ha
OCHOBE TOT'0, UTO OyZeT ImpedoCcTaBJIeHO CTOPOHA-
Mu. B mepBom ciryuae mmpoIiecc OCHOBAH HA CJIe[-
CTBEHHOM HauaJjie, BO BTOPOM — COCTSI3aTeJIbHOM
[20, c. 140].

A.X. TonrbMcTeH XapaKTepH30BaJ COCTI3a-
TeJbHBIH TPOIECC C TOUKMW 3PEHUSA COUEeTaAHUI
TIPOIeCCYaANbHBIX IIPAB CTOPOH W OQMUITMATBHBIX
obasaHHOCTell cygma: «CocTasaTelbHOe HaAYaJO
€CTh IPHUHIUAIN 3aKOHOJATEJNbHON IOJUTUKU, B
CHJIy KOTOPOTO IIpaBa CTOPOH PEIIUTEJIbHO IIpe-
o0samaioT B mpollecce Hana opUIHUATBLHBIMU 005-
3aHHOCTAMH cyZa... Bo Bcex MOMeHTaX pasBUTHUA,
CTagusaX Tpollecca, MBI BUAUM MHOKECTBO ITPaB
CTOPOH ¥ BeCbMa HEMHOIr'0o O(UIINATbHBIX 00S3aH-
HOCTeH cyxa» [6, c. 139].

E.B. BacbkoBcKuii paccMaTpuBajJl COCTs3a-
TeJILHOCTh B IBYX acHeKTax: KaK IPUHITKI (Haya-
JI0) Tporiecca u Kak (opMy CyIOompou3BoACcTBa. B
mepBOM cJydae IIOJ COCTA3aTeJIbHOCTHIO IOHU-
MaJjIcsA CImocob (GOpMUPOBAHUSA IIPOIECCYATBHOTO
MaTepuajia U cOOMpaHUs NOKa3aTeJIbCTB, COCTOS-
Ui B TOM, YTO MOATOTOBKA (DaKTHUUYECKOr0 MaTe-
praJia Ipou3BOAUTCS CTOPOHAMI, a Cy[ AAaeT eMy
OILIeHKY, IPUHUMAasA BO BHUMAHIE TO, UTO JOCTaB-
JI€HO CTOPOHAMU U B TOM BUIe KaK JOCTaBJIEHO».
CMBICJI IPUHIIUIIA COCTS3aTeJbHOCTA OH BHUAEJ B
OTBETCTBEHHOCTU CTOPOH 3a (haKTUUECKUIT mMaTe-
puan mpoitecca [2, c¢. 378—379]. Ompenenssa
MeCTO W 3HaueHHe COCTA3aTeJbHOT0 Hauaja B
cucTeMe IIPUHIIUIIOB TPAKIAHCKOTO CYIOIPOMU3-
BojcTBa, KE.B. BacbKoBCKUII He OTHOCWUJ €ro K
qucay (pyHIaMEHTAJbHBIX IPUHIUIIOB HAPSLY C
NPUHIUIAMY IUCIO3UTUBHOCTU, PABHOIPABUS
CTOPOH, IpoIleccyaabHOro dopmantuaMa u Gop-
MaJIbHOTO PYKOBOJACTBa cyma. EMy oTBOAHMJIACH
BCIIOMOTATeJIbHAS POJIb B aCIleKTe TOro, KeM OCy-
ITEeCTBJSETCA «pPas3bIiCKaHue U coompanme PaKkTH-
yeckoro marepuana» [2, c. 358]. Hecmorpsa Ha
MpUYKCIeHNe CYAeiCKOr0 PYKOBOACTBA K (hyHIa-
MEeHTaJLHBIM IPUHIIAIIAM IIPOIlecca, OTMEUaJIOCh,
YTO 9TOT IPUHIIHAI OTHOCUTCA NCKJIIOUUTEIHLHO K
BHeITHe#, popMaIbHOM CTOPOHE IIpollecca W He
KacaeTcsa MaTepUaJbHOM, OIpeeasaeMOi MWHBIMU
MPUHIUIAMHY (JUCIIO3SUTUBHOCTH, COCTI3aTEeIbHO-
CTH U AD.).

CocrasarenbHasa GopMa CYAOMPOU3BOACTBA
paccmarpuBajsiack E.B. BacbKOBCKUM B KauecTBe
BHeITHe# ()OpMBI IIpoliecca, 00yCJIOBJIEHHOM Xa-
PaxkTepoM cIiopa M HaJIUYMeM ABYX CTOPOH C IIPO-
THUBOIIOJIOXKHBIMY HMHTEpecaMu. B cBsfA3u ¢ aTuUM
IpoIlecc IPOXOAWJ B BHUIE COCTSA3aHUA, OOPHOBI
CTOPOH Iepen cyaom. IIpemMyIIiecTBO coCTs3a-
TeJILHOU (POPMBEI TIepe] CAeICTBeHHOI OH BUIE B
TOM, UTO OHA BeJeT K pasiesieHWI0 TpyJaa B IIPo-

72

HU3BOJICTBE, IIPX KOTOPOM KalKJOMY M3 TSMKYIIAX-
cs IIPeqoCTaBJIeHO BBITIOJHEHUEe TOII uacTu pabdo-
TBI, KOTOpPasd ero Haubojiee MHTEpPeCyeT, KoTopas
eMy JIy4llle W3BeCTHa U KOTOPYIO BCJIEACTBUE
9TOT'0 OH B COCTOSAHUY HamnboJiee YCIeITHO BBITIOJ-
HUTH. Hambombimuii addeKT pasmesieHue TpyAa
IaeT B TOM CJIy4ae, €CJIM IOMOIIb TSKYIIUMCS
OKa3bIBAIOT aBOKATHI [2, c. 428].

BoasmuaeTBO mporeccyanncToB XIX croge-
TUS TOCJEJOBATEIHLHO He IIPOBOAUIUN Pa3IUUUA
MeKIy MIPUHITUIIaMU AUCIIO3UTUBHOCTUA U COCTH-
3aTeJIbHOCTH, BKJIIOYAS 3JIEMEeHTHI JUCIIO3UTHUBHO-
CTH B cocTA3aTeabHOe Hauajgo. E.A. Hedennes,
HAIpuMep, YKasbIBaJ CJEAYIOI[re YePThl COCTs-
3aTeJbHOr0 Havayia: 1) Cyn He TOJI’KeH BO30YiK-
IaTh Ipoliecc 6e3 HpelbABIeHUA HCKa (nemo
judex sine actore); 2) cyn He DOJKEH COBEPIIATH
JaJbHENITNX WIpPOoIlecCyalbHBIX mIelcTBUM 0e3
OpochOLI 3aMHTEPECOBAHHON CTOPOHBI (ne
procedat judex ex officio); 3) cyn mo:KeH OCHO-
BBIBATH CBOE DeIlleHHe TOJbKO Ha TOM, UTO yCTa-
HOBJIEHO B mpoliecce (quod non est in actis non est
in mundo); 4) cyn IOJKeH PYKOBOACTBOBATHCS
TeM, UTO [JOoKasaHOo crTopoHamMu (secundum
allegata et probata); 5) cyn He DOJKeH BBIXOIUTH
3a mpezesbl IpPoch0, 3aABIEHHBIX CTOPOHAMU (ne
et judex ultra petita partum) [19, c. 28—29].

AmajoruuHoOd MO3UINUU IPUIEPIKUBAJIC
K./. MaJsbimieB, BuIIeJIABIINN CIeAYIONNE ITPU-
3HAKM COCTSA3aTEeILHOTO mporecca: 1) cya He mpo-
M3BOAUT T'PaKIAHCKOTO Iejia 0e3 MpochObl 3amH-
TepeCcOBAHHBIX JIUII; 2) Cyd He HOJIK€H BBIXOAUTD
3a Ipenesbl TpebOBaHUI CTOPOH; 3) CyA He I0JI-
JKeH pasbICKUBATh M NPUHHMATL B COOOparkeHIe
Takue (aKTBI M JOKa3aTelbCTBa, KOTOpPLIE He
3asBJIEHBI eMy cTopoHamu [17, c¢. 352—355]. U3
YKa3aHHBIX XaPaKTEPHUCTUK COCTA3ATEJIbHOIO
mpoliecca BUAHO, UYTO DAL MOJOMKEHUH, OTHOCHU-
MBIX COBPEMEHHOI AOKTPUHOM IPOIIECCYaJbHOTO
IpaBa K IPUHIIUNY JUCIO3UTUBHOCTH, BKJIIOUAIN
B cOoZlepsKaHue COCTA3aTeJbHOTO Havajla M COCTHA-
3aTeJIbHOCTh MTOHUMAJN KaK WHUIIMATUBY CTOPOH
He TOJIBKO B (popMHPOBaHNU (PAKTUUECKOIO MaTe-
puaJjia, HO ¥ B Pa3BUTUU IIpoIiecca.

3acay:KuBaeT CIenuaJbHOr0 BHUMAHUSA IIO3U-
nusa E.B. BacbKoBCKOro 1o BOIpoCy COOTHOIIIE-
HUA [OUCIO3UTHUBHOCTH ¥ COCTA3aTEJIbHOCTH:
«IIpUHITATI COCTSA3aTEeIbHOCTH ABJIAETCA TaabHeH-
M pPasBUTHEeM OpuHIuIa GOPMAIbHOM JUCIIO-
sutuBHOCTU. O6JIafass MOJHOM CBOOOOM pacIops-
JKeHUS MPOIeCCYaJbHBIMU CPEeACTBAMU 3aIIUTHI,
B TOM 4YHCJe U OOKAa3aTeJbCTBAMM’, KOTOPBIMU
TOATBEP:KIAI0OTCA W YCTAHABIMBAIOTCSA Te WJIU
WHBIE YaCTH IPOIIeCCYATbHOTO MaTepuaia, TAxKy-
I[XEeCs MOTLYT II0 CBOEMY YCMOTPEHUIO YBEeJIHUM-
BaTh WJIM YMEHBINIATh KOJUYECTBO CaMOTO MaTe-
puana. EcTecTBeHHO MOSTOMY ¥ BO3JIOKUTH Ha
HHUX OTBETCTBEHHOCTDL 34 IIOJHOTY IIPOIleccyab-
HOTO MaTepuaja... 3 mpuHIuOa JUCIO3UTUBHO-
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CTH BBITEKAET II0 OTHOIIEHUIO K COOMpanmio (ak-
TUYECKOTO MaTepuaJia IpoIliecca TOJLKO TO, UTO
CyI He BIIpaBe Pa3bICKUBATh AO0KAa3aTeJbCTBA U
TpeGoBATh UX IPEAbABICHNI BOIPEKU BbhIPaKeH-
HOI BoJIe cTOpoH» [2, c¢. 380].

Poccuiickada nmporneccyasbHaa JOKTPUHA BbIE-
JIsijla MaTepHaJbHYI0 W (hOPMAaJbHYIO CTOPOHBI
mportecca. CuuTaaoch, 4TO MaTepuaJIbHasd CTOPO-
Ha mpoiliecca (IpeacraBiaeHre TpeOOBAaHUM, JOKa-
3aTeJIbCTB U T. II.) HAXOAUTCA B chepe cBOGOTHOM
MHUIMATUBLI CTOPOH, a (opMasbHasd CTOpPOHA
cyzompousBo/cTBa (cobaroneHme (hOPM IPOUBBOJ-
CTBa, O0OPAIBI, CDOKY HA3HAUCHUS THS 3aCeIaHUsd
W T. II.) BaBUCHUT OT CyAeOHOM BJIacTu. ¥ CTaB rpak-
IaHcKoro cymompousBoacTBa (gamee — YI'C) pac-
IPOCTPAHAI AeMCTBUE IPUHIIUIA COCTA3ATEIHHO-
CTH KaK Ha MaTepHUaJbHYI0, TaK WM (OPMATIbHYIO
CTOPOHY mpoIliecca. [[Bu:keHme mesa 3aBUCETO OT
uHUIATUBbEl cTopoH. Cym He MOr, HampuMmep,
HASHAUWTHL 3acelaHVe AJsA CHAyIIaHusA aeja 0e3
npock0bl cropoH (crateum 320—321, 718 YTI'C).
CiencTBueM TaKOT'0 3aKOHOJATEJIBHOTO PeIleHua
ABJIAJIOCH TO, UTO JeJia TOJaMU JiedKaIu B KaHIle-
JSTPUU, TaK KakK Cy[ 10 COOCTBeHHON MHUIINATHBE
He MOT JAThb AajbHelilllee ABUKEHNE Iely. OTO
cMeIlleHre CTOPOH — MaTepUaJIbHOM U (popMasib-
HONl — HECOBMECTHMO C COCTS3aTeJbHBIM Haua-
JIOM M COCTAaBJIAJNO, 10 MHeHuo T.M. f6s10ouKkoBa,
HEeIOCTaTOK IIPOIlecCyaJbHBIX 3aK0HOB [31, ¢. 39].

B cooTBeTCTBUMU C TOCIOACTBOBABIIIMM B Pac-
CMAaTPUBAEMBIN [IEePHOJ YUeHUEM CUUTAJIOCh, UTO
WCTOUHMKOM COCTSI3aTEeJIbHOT0 Hadajla SABJIAETCSH
MaTepuaJbHOE IPaBo, a He MPOIlecc; IpuueM OHO
BBITEKAET He U3 KaKMUX-JIU0O0 0COOBIX, CAMOCTOS-
TeJbHBIX TPeOOBAaHMM mpoIlecca, a 3 TpedoBaHUIA,
KOPEeHAINXCSI B IPUPOJE TPaKIAHCKHX IIPaB.
CiieoBaTesIbHO, COCTS3aTeJbHOE HAaYao eCTh He
YTO MHOE, KaK BbIpaKeHUe B IIPOoIlecce OCHOBHOTO
CBOIiCTBA IpaKJaHCKUX MPaB — HaXOKIeHUE B
CBOOOTHOM pAaCIOPAKEeHUU Yy ero obJamaTeseii.
Ira mo3unusa ObljIa MOABEPTHYTA KPUTUYECKOMY
ananusy H. I'pameckyJiiom, KOTOPHBI# moJiaraj, 4To
«TOCIOACTBYIOIlEE YUEHNEe O COCTSI3aTeJbHOM Ha-
yajie MOKeT OBITh ... 0XapaKTePU30BAHO KaK yue-
HUEe O TOM, UTO TPaKJaHCKHUI IpoIlecc HaIo
CTPOUTH HA TOM K€ caMOoM (PyHIaMeHTe, Ha KaKOM
CTOUT M MaTepHuaJbHOE IpaKkJaHCKOe ITpaBo, WJIH,
WHaYe, — UTO IIPABO U IPOIIECC MOJIPKHBI COCTaB-
JISITH OHO, HECKOJILKO YCJIOMKHEHHOe, a He Ba CO-
BEPIIIEHHO CAMOCTOATEJIbHBIX 3AaHuA» [7, ¢. 53].
BricTynas mpOTHB OOIENPUHSATOTO MHEHWS, OH
moJjiaraJi, U4TO COCTS3aTeJbHOE HAUaJi0 BHITEKAeT
W3 IIPOIleCCYaJbHBIX TPeOOBaHUWM, He MMEIOITUX
HUYero oOIIero ¢ xapakKTepoM MaTepuaJbHBIX
mpas. B ¢Bsi3u ¢ 3THUM COCTS3aTEILHOCTh CJIEIYET
paccMaTpUBaTh KaK CaMOCTOSTENIbLHBIN I0pUIAYe-
CKUii mHCTUTYT [7, c. 54—55].

N.5. Poiiaunkuii, obpalaschk K IpoIeccyarb-
HBIM HHCTHUTYTaM, XapaKTepPU3YIOIIUM CYIe0HYI0

«CoBpemeHrHOE mpaBo», Ne 17 2015

pedopMy, B YaCTHOCTH OTMEUYAJ, UTO «COCTSI3a-
TeJbHOCTh IMOBeJIa K Pa3BUTHUIO 00Jiee SHEePTUUHOI
JIeATeJIbHOCTH CTOPOH B mporecce» [30, c. 68].
Bos0y:xaeHre rpaskIaHCKOTO ejia U ero gajJbHei-
IIIee pa3BUTHE 3aBUCEJIO OT BOJIM 3aMHTEPECOBAH-
HBIX Juil. Cyn IpUCTyIaa K PACCMOTPEHUIO Aesa
TOJIBKO IIPY HAJIWYNK MCKOBOTO IIPOIIIEHNS, [I01a-
BaeMOI'0 WMCTIIOM MJIM IIOBepeHHBIM (cTtaThbu 16,
51, 256, 257 YT'C). B MmupoBoM cyze AomycKaaach
ycTHasa (opma mckoBoit mpockOwl (cT. 51 YI'C).
BrI30B OTBeTUMKA MPOMBBOAUJICA CYAOM C IIOMO-
IO ITOBECTKU WMJIN IYOJMKAIMU B BEIOMOCTX,
€ecJIM MECTO JKUTeJIbCTBA OTBETUYMKA OBLIO HEms-
BecTHO ucTity (ct. 275 YI'C). IlpunyauTenbHbINH
IPUBOJ OTBEeTUYMKA (KaK IPOTHBOPEYAIuil CyII-
HOCTHU TPaKIAHCKOTO Jejia) He IpenycMaTpu-
BajICA.

YcraB passinyas IUCbMEHHOE U YCTHOE COCTA-
3aHune TSXKyHuxcsa. B coorBercTBUM co cT. 339
VYT'C perterHue cyna M0JKHO OBLIO OBLITH OCHOBAHO
Ha OOKYMEHTaX W IPYTruX INChbMEHHBIX aKTax,
IpeACTaBJIeHHBIX CTOPOHAMM, PaBHO Kak U Ha
OBOZIaX, MBJIOKEHHBIX B XOJle YCTHOTO COCTS3a-
HUA. 3aKOHOJATENh PYKOBOACTBOBAJICS TEM, UTO
IeJI0O IOJYYHT HAWJIydIllee OCBEIleHHe Iepej
CYIOM B pe3yJibTaTe KOMOMHAIIUY TUCbMEHHOTO 1
ycTHOrOo Havajsa. Oco0eHHOe BHUMAHNE IIPU 3TOM
yIeasaa0Ch MUCBMEHHOMY COCTS3aHUIO: COCTSI3a-
TeJIbHBIe OyMaru JOJIKHBI OBLIN TOBECTHU 0 CBeJe-
HUA CyZa Bce IOPUAMYECKU 3HAYUMBIe (DaKTHI,
KOTOPBIE OH MOTI' BCECTOPOHHE M3YYHUTL U II0JIO-
JKUTh B OCHOBY cBoero perneHus [31, c. 166].
AHanmsupys MOJOKUTENbHBIE U OTPUIlATEIbHEIE
CTOPOHBI YCTHOM M NMUCbMEHHON «HMHCTPYKIIHHU»,
B.JI. McaueHKO oTMeUasJ HEOOXOAUMOCTDL «IIpPe-
CTaBJIEHUA CHayvaJia TUCbMEHHON MHCTPYKIUU, a
YK 3aTeM CJOBECHOro OOMeHa MEbICJIei: IIocpe-
CTBOM WMBJIO}KEHUsI IOBOJAOB CTOPOH Ha IHChME,
CYLy JaeTcs MOJIHAS BOSMOYKHOCTE CIIOKOMHO M3Y-
YUTH 00CTOATEIbCTBA JeJia, aHAJIU3UPOBATh KaiK-
Jloe TOJIOYKEeHYEe, TPUBONMOE CIIOPAIINMHY B CBOIO
3alUTY, CPABHUBATE C JeHCTBYIOIMMY 3aKOHAMY
W TAKUM IIyT€M HAaCTOJIbKO OPUEHTHUPOBATHCA B
crIope, HaCTOJIbKO 3HAKOMUTLCSA C €ro JeTajlsIMu,
CBOMCTBOM M CYIII€CTBOM, UTOOBI MMETH IIOJHYIO
BO3MOKHOCTb OTHECTHUCH CO CTPOTOM KPUTHUKOU K
TOMY, UTO BIIOCJIEACTBUU OyeT M3jJaraeMo Iepes
HUM Ha CJIOBaX ... ¥ TAKUM IOyTeM IIOATOTOBUTH
cebe MOUYBY JJIsI COBEPIIEHHO CIIOKOMHOI'0 M Oec-
IPUCTPACTHOTO pPaspereHuss TeX BOIPOCOB, pas-
pelleHusa KOTOPBIX TAMKYIHecA KAYT OT Hero...»
[15, c. 691—692].

ITucbmeHHOE CcOCTA3aHUE MPOU3BOAUIOCH B
XOJle MOATOTOBKY feJsia. B 3T0 BpeMa cTOPOHEBI 00-
MEHUBAJINCh YETHLIPbMS COCTSI3aTEJbHBIMU OyMa-
raMu II0 JABe C KasKIo¥ cTopoHbl. K HUM OTHOCH-
JIICh MCKOBOE IIPOIIIeHUE, OTBET, BO3pasKeHue u
omposep:kenue (ct. 312 YI'C). Ucxona us cocrs-
3aTeJbHOTO HavaJia TPaKIAHCKOTO CYIOIPOU3-
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BOJICTBA OIPEEJIAIOCh COIEePKaHNe COCTA3aTEeb-
HbBIX Oymar. B MCKOBOM IIPOIIIEHUM K3Jarajuch
o0cTosiTeNILCTBA [ejla, HCKOBBIe TpeboBaHUA
U J0Ka3aTeJbCTBa, Ha KOTOPHIX OHU OCHOBAaHBI
(ct. 257 YI'C). B oTBeTe OTBETUYUK OIIPOBEPraj
TpebOBaHUS UCTIA, MPUBOAUJI OOCTOSATEIHCTBA,
HA OCHOBAHWM KOTOPBIX OH IPHU3HABAJ IIPEIh-
SABJIEHHBIH K HEMY MCK HENPABUJIBLHBIM, a TaKKe
COOTBETCTBYIOIIME JOKasaTeiabcTBa (cTaTthu 314,
315 YT'C). B Bo3paskeHN! U OIIPOBEP;KEHUU UCTeI]
¥ OTBETYUK COOTBETCTBEHHO M3JIarajii coo0pake-
HUS, B CUJIY KOTOPBIX CUUTAJIY JTOBOIBI IPOTUBO-
IIOJIOXXHOM CTOPOHBI HEIIPABUJILHBIMMU.

B cpok, HasHaUeHHBIN AJIS IBKU B CY[, OTBET-
YuK ObLI 00d3aH MPEeACTaBUTh HUCbMEHHBIH
orBer. Konmuu u mIpuoKeHHbIe K HEMY JOKYMeH-
THI COOOIIIAJNCH UCTITY, KOTOPHBIHI B ABYXHEIeJb-
HBIM CPOK IIPEICTABJAJ BO3DAYKEHUSA HA OTBET;
KOIIMA BO3PaKEHUS IIepelaBaiaCh OTBETUYUKY,
KOTOpBIIT B TakKoil »Ke CPOK MMeJ BO3MOKHOCTD
ONPOBEPrHYyTH Bo3pakeHus (crarbu 317—322
YT'C). Crarsa 312 YI'C orpaHnynBajia TUChbMEH-
HOE COCTSI3aHWE YETBIPbMS COCTA3aTEJIHLHBIMU Oy-
maramu. OmHAKO, IO MHEHUIO KOMMEHTATODPOB
TPasKIAHCKOTO MPOIECCYaNbHOTO 3aKOHOIATEJIb-
CTBa PacCMaTPUBAEMOI'O IIePUO/a, CTOPOHBI OBLIN
BIIPaBe OOMEHATHCA U OOJIBIIINM KOJHUUYECTBOM CO-
CTs3aTeJbHBIX OyMar, eCJid 3TO OBbIIO HEeoOXOAMMO
IJIsT HAMJTYUIIero pasbacHeHud gena [15, c. 393].

CynzoroBopeHue IpOBOAMIOCH B (DOpMe TOKJA-
Ia meja W YCTHOI'O COCTA3AHUS CTOPOH B OTKPBI-
ToMm cynebrHoMm sacemaHuu (ct. 324 YI'C). Heno
paccMaTpUBAJIOCh B 3aKPBITOM Cyae0HOM 3acena-
HUU, €CJU MyOJUUYHOCTh 3acemaHus MOTJa OBITh
IPEeNOCYUTEeNbHA AJIA PEJINTUU, OOIeCTBEHHOTO
mopAgKa WJIN HPABCTBEHHOCTH, a TaKyKe IIPU
HaJNYnU’ MPOochObI 06emx cTopoH (cTarbu 325, 326
YT'C). Hokian mesa MpOU3BOAUIICS YJIEHOM CYAa
Ha OCHOBAaHUM TIPEJCTABJIEHHBIX CTOPOHAMU
oymar u fokyMeHTOB (cT. 327 YI'C). Hanee cieno-
BaJI0 COCTA3aHMUEe CTOPOH. HeaBKa B 3acemaHue
OJTHOM CTOPOHBI HE MOTJIA CIYKUTDH IPEIATCTBUEM
K CJIOBECHOMY OOBSACHEHUIO ABUBIIEHCS CTOPOHELI
(ct. 329 YTI'C). Ilpu o6111eEM TOPAAKE CYAOIPOU3-
BOJICTBA OTBETUYUKY OO3BOJIAJIOCH OTKAa3aThCSA OT
SABKHU B cyJe0OHOe 3acefaHue U IIPOCUTDH B COCTS3a-
TeJILHBIX OyMarax o pacCMOTPeHUN feja 6e3 maum
yCcTHBIX 00bsacHeHUH (cT. 719 YT'C).

Ecau CTOPOHBI SBUJINCH B CYH, TO IEJIO HE
MOTJIO OBITH paspeleHo 6e3 COCTI3aHUS TAKY-
muxcsa (crateu 72, 173, 330, 769 YI'C). Cyn me
uMeJI IpaBa OTKasaTh CTOPOHAM B YCTHOM COCTS-
3aHUU UJINU YCTHOM OOBACHEHUHU ONHOM M3 CTOPOH
[23, c. 200]. YcrHOE cocTA3aHUE COCTOAJO B
IIOOYEePEIHOM BBICTYILJIEHNU WCTIIA W OTBETUYHMKA.
IIpu anennsIIMOHHOM IIEPEeCMOTpPe IIePBLIM CJI0BO
MIPEIOCTABISANIOCh AIeJIATOPY, a €CJU KaAJIo0y
nozxaBaau obe cTopoHbI — ucrity (ct. 769 YI'C). B
XO0Jle COCTABAHUA TAKYINECA U3JIaraJlil CBOU Tpe-
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0oBaHNA, a TaAK)Ke 00CTOSATEJIbLCTBA U JOBOLBI, HA
KOTOPBLIX OHM OCHOBaHEI. EcJIM B OMHOM IIPOM3BOJ-
cTBe ObLIN 00'beINHEeHbl HECKOJIBbKO NCKOBBIX Tpe-
6OBaHUM WU IPEIMETOB, TO CYyJA ObLI BIIpaBe
TOCTAHOBUTD, UTOOBI TAMKYIITHEC IIPeIOCTaBIIAIN
cBOU O0'BACHEHUS OTAENBHO IO KasKa0oMy TpeboBa-
HUIO WU IIPEeIMETY.

B mepBoHauabHOM pefaKnuy YCTAB TIpaK-
JAHCKOr0 CYIOIPOM3BOACTBA IIOCJIEIOBATEJIbHO
IpOBeJ HPUHIUII COCTSA3ATEIbLHOCTH B IIPOIIECCY-
albHBIX TpPaBUJaX MOKa3hIBAHUA. OTO BhIpaska-
JIOCh B BOBJIOXKEHUU HA CTOPOHBLI 00A3aHHOCTU
IOKAa3bIBAThH CBOM TPeOOBAHMSA M BO3PAKEHUSA
(cratpu 81, 366 YI'C). O06s3aHHOCTL JOKAa3LIBa-
HU JIeXKasia, IIpeke Bcero, Ha MUCTIE, UTO BbITe-
KaJio 13 TOM HacTynaTeJIbHOI POJIK, KOTOPasd IPU-
HaIJIEeKUT eMy B mpoiiecce. O0sI3aHHOCTD TOKAa3bI-
BaHUA IIEePeXOJMJia OT Hero K OTBETUUKY TOJIBKO
OCJIE TOr'0, KaK MCTEI| JOKAa3aJl CBOM yTBepIKIe-
HU, TAK KaK OTBETUHKY B 9TOM CJIy4Yae IMPUXOLU-
JIOCH [IeJIaTh BO3PaKeHUs, MOJIeKallue JOKa3bl-
Bauuio. Paspacuasa cr. 366 YI'C, KaccanmoHHBIN
JellapTaMeHT B CBOEM peIlleHWU YKa3bIBajsl, UTO
00513aHHOCTD UCTIIA JOKA3hIBATh CBOI UCK CIeyeT
pacIpocTpaHATL Ha BCe CyAeOHOe COCTI3aHue U
npousBogcTBo. 13 cr. 366 YI'C He ciemyer, UTO
ucTel 00sA3aH MPU IPEIbABICHUN MCKA JTOKAa3bl-
BaTh Bce 00CTOATEN bCTBA Aeia [24, c. 159—160].
IIpu ycrarnoBienun criopHOro hakTa 00A3aHHOCTD
IpeAcTaBJIeHUA AOKas3aTeJbCTB BO3Jjarajach Ha
CTOPOHY, KOTOpas yTBEep:KJaeT HAJIWYMEe 3TOT'0
dakra [26, c. 161]. Sagaua TaKyIIIUXCA — He OO~
Kas3aTh IOPUINYECKYI0 OCHOBATEJIbHOCTH CBOUX
3aABJIeHUI 1 TpeboBaHWUIi, a ¢ HaMbOJIbIIell II0JI-
HOTOM yKasaTh (paKTHUUeCKUe OOCTOSATEeIbCTBA
mena [31, c. 35]. Cymy mpemocTaBJIsAIOCH TPaBO
IPUHUMATH B OCHOBAHME PEIleHUA JOBOIbI, KOTO-
pble XOTA U He ObLIM OYKBAJNBLHO IIPUBEIEHBI Ts-
KYIIUMUCS, HO CJeJoBajlu U3 IIpeACTaBJIeH-
HBIX CTOPOHAMH OOKA3aTEeJbCTB W MJOKYMEHTOB
[25, c. 162].

ITo oTHOIIIEHUIO K JOBOAAM U TOKAa3aTeIbLCTBAM
IpaBa CTOPOH OLLIM HMYEM He OIrPAHWYEHBI: OHU
MOTIJIM IIPUBOLUTEL HOBBIE, HE YKAa3aHHbIE B COCTS-
3aTeJIbHBIX OyMarax JOBOALI M JOKAa3aTelbCTBAa,
BILIOTH 10 IIPeKpallleHus IpejcenaTelbCTBYIO-
muM nperui (ct. 331 YI'C). 9To mpaBuIo cBuIe-
TEJBCTBYET O CTPEeMJEeHUM 3aKOHOZATEeJs Ipeio-
CTaBUTh CTOPOHAM BO3MOXKHOCTH OTCTAMBATH
CBOIO IO3UIIMI0O B IIpPOIlecce, IPUBJIEKas C HaU-
6oJIbIIIeli TMOJIHOTON JOKAa3aTelbCTBeHHLIN MaTe-
puai. B cuny crareit 263 u 315 YI'C ucrern 06s-
3aH MPEICTaBUTL JOKA3aTeJIbCTBA CBOETO HMCKAa B
WCKOBOM IIPOINIEHUU, & OTBETUUK BO3PAKEHUA B
orBete. Ilocsie o6MeHa cocTsA3aTeJIbHBIMU OyMara-
MM MOXKET CTAThb SICHO, UTO CBOMMM [OKa3aTejb-
CTBAMH IIPOTHUBHAs CTOPOHA IMOKoJiebasia CUIY
IpenCcTaBJIeHHBIX AOKA3aTeJbCTB U 0e3 IOIKpeI-
JIeHUST HOBBIMU MOKAa3aTebCTBAMU TepPBLIe OyayT
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OIIPOBEPrHYTHI. Ilo9TOMY €AMHCTBEHHAs BO3-
MOXKHOCTh TSJKYIIErocsi 3aIllUTUTh CBOIO IIO3U-
IIAI0 B CIIOpe — IIPEICTABUTH AOKAa3aTeJbCTBA U
IOBOALI B XOJe ycCTHOTo cocTasauus. CocTsa-
3aTeJbHBIM IIPOIleCC IIpeaIoJiaraeT B3aWMMHYIO
UHGOPMUPOBAHHOCTH CTOPOH O JOKa3aTeJIbCTBEH-
HOM Marepuaje. B 1ensx obeclmeueHuUs paBHO-
npaBHOII GOpPLOLI CTOPOH M0 Hauajga CcymeGHOro
3acelaHUA KasKAas CTOPOHA OOJKHA 3HATH BCe
IOoKa3aTe/IbCTBA, Ha KOTOPBIX IIPOTHBOIIOJIOMKHAL
CTOpOHaA OCHOBBIBaeT cBoM TpebGoBaHusa. IIpen-
cTaBJieHUEe HOBBIX JOKAa3aTeJbCTB TPeOyeT MOIIOJI-
HUTEJbHOUN MOATOTOBKH, AJISI KOTOPOIi 3aKOH JaeT
paBoO IMPOCUTH 00 OTcpouKe 3acemanuda (ct. 331
YI'C). B cBasu ¢ paccMaTpuBaeMbIM BOIIPOCOM
IIpaBuTenscTBytomuii CeHAaT oTMeYasI: «OTHO TO,
YTO KaKABIM 13 IMIPEICTABJIEHHBIX HOBBIX MO-
BOZIOB U JIOKA3aTeJbLCTB MOXKET BLI3BATH C IPOTHU-
BOIIOJIOKHOM CTOPOHBI OCOOBIe BO3PaKeHHUS U
OIPUBECTHU CYJ B HEOOXOAMMOCTL OOCYAUTH TAKKe
CTOPOHBI Jlejia U TaKHWe BOIPOCHI, KOTOPbIE IPU
epBOHAYAJbHBIX AOKA3aTeJbCTBAX MOTJIN U He
UMeTh MecTa, He MOKeT KoJsebaTh CyIIlecTBa
TpebOBaHUI W OCHOBAHMM MCKa M He TOJIKHO
BJIEUD 3a cOO0M cMeIeHre TOHATUH 00 OCHOBAHUU
WCKa U 0 JOKa3aTeJbCTBaX U AOBOJAX OHOTO» [15,
c. 742].

YcraB rpasKkIaHCKOTO CYZOIIPOM3BOACTBA 0-
TyCcKaJI IepPepPhIB B COCTA3aTeIbHON AeATeILHOCTH
cropoH. Cratba 896 YI'C ycranaBiauBania: «Ecau
CY[I B PelleHNH CBOEM IIPU3HAET OOBUHEHHYIO CTO-
POHY 00s13aHHOIO BO3BPATUTHb CTOPOHE OIPaBIAH-
HOH MOJIyYeHHBIE C OTCYKIeHHOTO UMEHUS JOXO0-
IBI, UM BO3HATPAIUTD €e 3a YOBITKY U CyAeOHbIe
U3IEeP:KKU, UKW OPEeICTABUTh OTUET IO yIIpaBJie-
HUIO JeJlaMU W UMYIIEeCTBOM, HO He HaigeT BO3-
MOXKHBIM OIPEIEIUTh CAMOIO CyMMY IIPHUCYIKIae-
MOT'O B3BICKAHWS, TO OIpaBIaHHAS CTOPOHA MO-
JKeT OTBICKMBATh CHUI0 CYMMY B IOPSAKE UCIIOJTHU-
TeJILHOTO IIPOM3BOICTBA, He TePAs BIIpOUeM IIpaBa
IpeIbIBUTH UCK B 00IIleM MOpAAKe». B cooTBet-
ctBuu co ct. 896 YI'C ucrer goaKeH JOKa3aTh He
TOJIBKO HCK IIO CYIIIECTBY, HO ¥ KOJHUYECTBO B3bIC-
KMBaeMoro mmyinectBa. Kak mpaBmjo, 3TO OCYy-
IIeCTBJAJIOCH, OJHOBPEMEHHO C MOKa3bIBaHUEM
mpaBa Ha B3bICKAHINE, HO €CJIU BOIIPOC BBHI3HIBAJI
3aTPyAHEHUA, TO IPOBOAUJIOCH COCTA3aHHWE, OT-
IeJIbHOE OT COCTSA3aHUA II0 CYIIIeCTBY. B aToM cay-
Yae 0 OKOHYAHUY COCTA3AHUSA II0 CYIECTBY UCKA
Cy[I He BBIHOCHUJ PEIeHUs, a OTKJAIbIBAJ ero 10
COCTA3aHUA O KOJIUYeCTBe TpeOGoBaHUs.

CTOpOHEBI He ObIIM OTPAaHUYEHLI B IIPEICTaBIIE-
HUU JOKA3aTeJbCTB B alleJIISIINOHHOM ITPOU3BOJ-
ctBe. IIpaBo mpencTaBIATH HOBBIE AOKa3aTeJb-
CTBa IPUHAAJIEKAIO 00eMM CTOPOHAM, HE3aBUCH-
MO OT OIIeHKH ero CyZJOM IepBoii crerneHu. JIroObie
IOKas3aTelbCTBa, KOTOPbIe MOTJIX OBITH IpPEACTaB-
JIeHBI, HO He ObLIU MPeACTaBJIeHbBI II0 KAKUM-JIN00
OIpUYMHAM IIPU MMEePBOHAYATIHLHOM PacCMOTPEHUU
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[Ieja, OOIMYCKAJINCh K PACCMOTPEHHUIO0 BO BTOPOIX
CTeIlleHu cyaa.

3aKoH mpeaycMaTpUBaJl IIPaBO CTOPOH IIpex-
CTaBJATH AOKA3aTeJIbCTBA OTHOCUTEIHLHO 00CTOSA-
TeJbCTB, BOBHUKIIINX IIOCJTE IEePBOTO pPaccMOTpe-
Husa geiaa (crateu 331, 507, 777 YI'C).

VeraB rpaskIaHCKOro CyA0IPOU3BOACTBA IIPe-
ycMaTpuBaJ pag Mep mo 6opboe co 3iaoymnorpeb.ie-
HUAMU TOpaBaMu B cdepe TOKasaTeJlbCTBEHHON
JIesTeIbHOCTH CO CTOPOHBLI IOPUANYECKU 3aWHTe-
PEeCcoBaHHBIX JUIl. JTU 3JIOYIOTpebJieHus BhIpa-
JKAJINCh B IIPEICTABJICHUU CYIIECTBEHHBIX IJI
Ieja TOKAs3aTeJbCTB IPYM OKOHUYAHUHM pasdupa-
TeJILCTBA [[eJIa, B CyAe0OHBIX NPEeHUSIX, IPU 3aTs-
TUBAHUM Tpoliecca. B Ieadax IpegoTBpalleHus
3JI0yIOTPeOIeHNIT yCTAHABINBAJIOCh, UTO HOBEIE
IOBOIBI M JOKA3aTEIbCTBA HE MOT'YT OBITH IIPUHSI-
TBHI CYJJOM BO BHMMAHNE IIPY BEIHECEHUU PEeIIeHNI s
U He MOTYT CJIYKUTb OCHOBAHMEM [IJIsI BO3OOHOB-
JIEHUS COCTA3aHUSA B HOBOM 3aceJaHuU, €CJIU OHU
ObLIM TIPEACTABJIEHBI 10 OKOHYAHUU COCTSI3aHUS
uau cymedouoro 3acemaunusa (cratbu 4, 367, 368,
693 YT'C). Cratba 190 mpoekTa YI'C mpeaiaraia
CaHKINIO: «B ciyyae HeaBKHM TsaKyIierocs 6es
YBasKUTEJbHBLIX [IPUYMH CYyJ BIIpaBe MNPU3HATH
IOKA3aHHBIMU T€ OOCTOATEJNBhCTBA, II0 KOTOPHIM
TpeboBaJIOCh ero JUYHOE 00'bACHEHUE» .

CosmaBasd ycJaoBUA [IJs IIPOIECCYaJTbHOM akK-
TUBHOCTH CTOPOH, YCTaB IPeqOoCTaBUJI CYIy OIpe-
IeJIeHHYI0O MHUIMATuBy. Ilpencemarendb cyna py-
KOBOJMJI YCTHBIM COCTS3aHMeM CTOPOH. ITo mue-
auio K.II. ITo6emoHocIieBa, yuacTue IIpeiceaaTe-
Jisl B BeIeHUU CJIOBECHOTO COCTA3aHUA AOIYyCKAeT-
Cs JIUIITH TOCTOJBKY, MOCKOJBKY «CHe HYKHO IJIA
OXpaHeHUs MHOPSAAKa B COCTA3AHUU, WUJAU A
pasbsiaCHEeHUA HeJopasyMeHUH MU HeACHOCTEH B
U3JI0XKEHUU OOCTOATENbCTB Hena...» [23, c. 73].
ITO yTBep:KIeHNe MOATBEPIKAAETCA PSIAOM II0JIO-
JKeHuil YcTaBa I'pakJaHCKOTO CYJONPOU3BOI-
cTBa. Tak, OT yCMOTPeHUs Cy[a 3aBHCEJIO, Ipej-
JlaraThb UJIX He IPeAJIaraTbh BOIPOCHI TAMKYIIIUMCS.
Bo Bpemsa ycTHOTO cocTA3aHUA CTOPOH IIpeacerna-
TEJBbCTBYIOIIUNA M, C €ro pPas3perieHus, UJIeHBI
IPUCYTCTBUS UMEJIU [IPaBo IpejaraTb CTOPOHAM
BONIPOCHI C IIeJbI0 pasbsICHEHUA UX Tpebo-
BaHWI, JOBOJOB W BO3PaKEHUI, €CJIM OHU OBLLIN
BeIpaskeHbl HesdcHO (cT. 335 YI'C). Ilo cmbicay
3aKOHA TIPU SACHOCTU U OIIPEeIeJIeHHOCTU 3adBJie-
HUI CTOPOHLI HU IpeacefaTeILCTBYIOINUil, HU
YJIeHBI Cy[a He BIpaBe ObLIM 3aJaBaTh BOIPOCHI.
3a mpencegaTesieM COXPAHSAJOCH IIPABO OTKJIO-
HUTH BOIIPOCEHI, IIpeiaraeMble CTOPOHOM, eCJIN OH
PeIIuT, YTO OHU He OTHOCATCA K JeJIy UJIN 00CTOA-
TeJbCTBA Mejla YCTAaHOBJIEHBI. 3aKOH ITPeJOCTaB-
JSJI IpeAceNaTeNl0 cyga IIPaBO IIPEKPATUTH
COCTSI3aHUWE TSKYIIIUXCH, eCJU OOCTOATEeIhCTBA
[Ieja yCTAHOBJEHBI, IIPU STOM CTOPOHBI MMEJIH
IpaBo Ha pPaBHOE KOJMUYECTBO BBICTYILJIEHUN
(ct. 338 YI'C).
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ITo obuiemy mpaBuJIy HpejcTaBJeHIe HOKasa-
TeJBCTB OCYIIEeCTBIAIOCE cTopoHaMu. CtaTha 367
YT'C rnmacur: «Cyn HE B KaKOM cJiyuae He codupa-
eT [0Ka3aTeJbCTB WM CIPABOK, a OCHOBBLIBAET
pellleHnsT MCKJIIOYUTENHLHO Ha JOKa3aTelbCTBaX,
IpeACTaBICHHBIX TRYIIUMUCI». IlosToMy cyn
He BIIpaBe, HAIIPMMeED, JOMIPAIINBATh CBUAETE e
0 cOOCTBEHHOM MHUITMATUBE UJIM MPUHUMATH BO
BHUMAaHUE CBeIeHUsd, coAep:sKalimecsa B APYTUX
meax.

IIpormeccyanbHasa aKTUBHOCTD Cyla B HOKAa3bI-
BaHWM HOCHJA HEOJHO3HAUHBLIN XapakTep. B
OINHUX CIydYasiX CyJ MHUIIMATUBHO BO3JECTBOBA
HA CHCTEMY CPEJCTB JOKA3hIBAHUS 10 KOHKPETHO-
My IeJy, a B IPYTUX — OKasbIBaJ COJeiCTBUE CTO-
poHaM B IIpeJCTaBJIeHNN UMU JOKA3aTeJIbCTB.

Cyn okasbIBaJl CTOPOHAM HOMOIIL B cbOope
cupaBokK. ITo ux mpochbe OH BBIZABAJ CBUAETEb-
CTBO, KOTOPBIM IIOATBEPIKAAJT HEOOXOAHMMOCTH
cupaBku. Ho cyn He ObLT 0053aH yIOBJIETBOPATD
Kakgoe TpeboBaHME CTOPOH O BhIJauye CBUIETEb-
CTBA ¥ OTKAa3bLIBAJI B HEM, €CJIM CIIPaBKa He MOTIJIa
COYKUTH JOKa3aTeJIbCTBOM. Bompoc 06 ncIob30-
BaHUM CBUIETeJbCTBa 00 mcTpeboBaHUHU cCIpa-
BOK peIIajcs CTOPOHAMHU CAMOCTOSTEIbHO
(crateu 452—455 YT'C). Bee cynebHbIe U TpaBu-
TeJIbCTBEHHBIE YUPEKIEHNA, a TaKKe JOTIKHOCT-
Hble JUIA ObLIW 00s3aHbI HeMeIJIEHHO BBIAAThb
TAKYIEeMYCs, TPeIbIBUBIIEMY CBUIETEILCTBO,
HeoOXOoAMMbIe CBeIeHUSA W MOKYMeHTHI. IIpu me-
BO3MOJKHOCTY YOBJIETBOPHUTD IIPOCHOY B YKAa3aH-
HBIN CPOK TSAMKYIIEMYCS BBIIaBAJIOCh yAOCTOBEDE-
HUe 00 3TOM W YKas3bIBAJOCh BpPeMsd, K KOTOPOMY
CBeJIeHUS NN JOKYMEHT MOTYT OBITh BBIJTaHBI.

YcraB rpasKJIaHCKOTO CYAOIPOM3BOACTBA IIpe-
IOCTaBUJI CYAy HEKOTOPYIO MHUIIMATUBY B OIIpesie-
JIEHUX Kpyra JOKas3aTeJbCTB MO0 KOHKPETHOMY
neay. Ilpu HemoKasaHHOCTH CYII[eCTBEHHBIX 00-
CTOATEJBCTB Jejia CyA O0BABIAI 00 9TOM CTOPO-
HaM ¥ HasHavaJ CPOK AJA Pas3bACHeHUA COOBITUH
ZIena, He YKa3bIBad CTOPOHAM, KaKue JOKa3aTeb-
CTBa OHU MOJIKHBI mpencTaBuTh (cT. 368 YI'C).
9TO IpPaBMJIO COBMECTHMO C COCTS3aTEJbHBLIM
HAYaJIOM, TaK KaK Cy]J He YKasbIBaJl TSKYIIIUMCS
Ha KOHKPETHHIe J0Ka3aTeJIbCTBA U He cO0Mpa ux
caMm, a JIUIIb YKa3bIBAJI 00CTOATEILCTBA, II0 KOTO-
PBIM CTOPOHAMMY NOJYKHBI OBIIN IIPEACTABIITHCA
nokasarteabcTBa. Cym mMes IIpaBO BBIHOCUTH
IIOCTAHOBJIEHWSI OTHOCHUTEJBbHO IOKAa3aTeJIbCTB
TOJIBKO TOT/Ia, KOT[a 9TO IIPEICTABJIAIOCH He00X0-
IUMBIM IJI JaJbHEeHIero mpons3BO/ICTBA II0 Aey.
OH He Jo/KeH OBLI TpPebOBaATh IIPEACTABICHUSA
IOKa3aTeJIbCTB OTHOCUTEJIbHO (haKTOB, KOTOPHIE
He BBIBBIBAIOT CIIOPA MEXKAY CTOPOHAMY, «BO30OYIK-
IaThb OT ce0si COMHEHU S 1 BO3PAYKEHU s, BMECTO OT-
BeTumKka» [17, c. 353—354].

He umest mpaBa cobupaTh JOKa3aTeabCTBa, CYH
MOT IO ITPOChOe CTOPOH MJIM IO COOCTBEHHOM MHU-
MuaTUBe ITPOU3BOAUTH HPOBEPKY IIpeACTaBJIEH-

76

HBIX CTOPOHAMU JOKAa3aTeJILCTB, I10 KOTOPHIM 00b-
aBjyeH cmoop (crateu 369, 499 YI'C). Crarba 400
VYTI'C npenmocraBuiia cyay IpaBo «paccipoca» CBU-
nmereseii. Ha ocHoBamum crareit 507 u 515 YI'C
cy[ OBLT BIIpaBe 0 COOCTBEHHOMY YCMOTPEHMIO Ha-
3HAUUTH OCMOTD HA MECTe U SKCIIEPTU3Y, & TaKKe
HCTPeOOBATEL 3aKJII0UEHNE CBEAYIITNX JIIOIEH.

COBMECTHBIMU JEHCTBUSMHU CyJa U CTOPOH
IPOBOIMJIOCH UCCIeNoBaHue foKasaTeabecTB. Taxk,
mpeacenaTeNb CyJa, C ero paspelleHna — YJIeHBI
cyZa ¥ CTOPOHBI MOTJIM WpenjaraTh CBUIETEIO
BOIIPOCHI HE TOJIBKO IIO0 TEM 00CTOATENHLCTBAM, JJIA
HOATBEPIKAEHUA KOTOPBIX OH BBLI3BAH, «HO U
BOOOIIIE TI0 BCeM IIpeaMeTaM, KOTOphbIe KaKias us
HUX IIPU3HAET HYKHBIM BBIACHUTH» (cT. 400
YT'C). HecmoTpsa HaA TO, UTO CYJ IO COOCTBEHHOM
WHUIIMATHBE MOT HA3HAUYUTH OCMOTDP Ha MecCTe,
CTOPOHBI UMEJIH IIPABO IIPUCYTCTBOBATH IPYU HEM U
IenaTh yKasaHus u samedyanud (ct. 510 YI'C).

K Bompocy 06 mHHIIMaTHBE cyaa B HIpoIlecce
MOXKHO OTHECTM IocTaHoBJeHue cT. 719.1 VI'C:
«OT cyna 3aBUCUT ITIOTPEOOBATEH ABKY UCTIIA ITIHO
WJIN Yepe3 TOBEPEHHOTO, €CJU IO O6CTOATENH-
CTBaM JeJjia OKaYKeTCA HeOOXOJUMOCTh B €r0 CJIO-
BECHBIX O0'BbACHEHUIX » .

CocTsA3aTeJbHBINT TPOIECC IIPOUYHO BOIIEJ B
cynebuyio nmpaktury. Caoycra 25 Jjer mocie mpu-
Hatua Cyme6ubIx ycraBoB I'. I[)KaHIIMEB OTMe-
yajg, UTO JasKe caMble OTYASHHBIE CTOPOHHUKU
IopehOPMEHHOTO CyZa He PeIalTcsa HbIHE JOKa-
3bIBATh BpPEJ TIJIACHOTO CYyla, COCTA3aTEJIbHOTO
CYIOTOBOPEHMUSA U aABOKATyphl. BMecTe ¢ TeM mesi-
Tequ cyge6HO ped)OpMBbI MPU3HABAIN BO3MOMK-
HOCTh U Jake HeoO0XOAMMOCTH COBEPIIEHCTBOBA-
Hua CynmeOHBIX ycTaBOB. Bech BOIPOC CBOAMJICA
JUIb K TOMY, B KaKOM HAIIPABJIEHUU IOJIMKHBI
OBITH IPOBEIEHBI 9TU JOIMOJHEHNS, YTOOBI CY MOT
TJIOZOTBOPHO YHKITMOHUPOBATS [8, ¢. 89].

3uaunmocts Cynmebuoit pedopmbl 1864 roma
I AaJbHEUIIero pPasBUTUSA OTeYEeCTBEHHOTO
CYZOYCTPOMCTBA M CYIOIIPOM3BOJICTBA HE IIOJBED-
raercsa comHeHn0. OTHAKO 110 UCTEUYEHUY eCATH-
JIETHUS CTAJIO OYE€BHUIHO, YTO MHOIHE IIPOIECCYaIDb-
Hble HHCTUTYTHI He PeaN30BbIBAINCh Ha IIPAKTHU-
Ke. JIuGepanbHble yCTpeMJIEHUA Pa3pabOTUNKOB
VYcraBa rpakJaHCKOTO CYAOIPOW3BOACTBA HE
COOTBETCTBOBAJIN COIIMAJbHBIM ITOTPEOHOCTIM.
ITo cupaBemnuBomy sameuanuio B.J[. 3opbKuHa,
BJIACTH OBLIIA BBLIHYKIEHA MNPUHATH «MEPBI II0
OrpaHUYEHUI0 MU JajKe BBIXOJAINBAHUIO JIbe-
PajJbHOTO U [OEeMOKPATHUUECKOTO COHepsKaHusd
cynebuoit pedopmbl» [14].

HannHeiilIee pa3BUTHE IPAKJAHCKOTO IIPOIIEC-
CyaJIbHOTO 3aKOHOJaTeJbCcTBA B KOHIEe XIX —
Hauaje XX BB. IILJIO IO IIYTHU YCUJIEHUSI POJIU Cyaa
B mpoilecce. Paciivpenre HHAITNATUBLI U aKTUB-
HOCTH CyAa B TpasKIaHCKOM IIpollecce OBLIO
BBI3BAHO IOTPEOHOCTHIO OOIIECTBEHHOM IIpaKTU-
KU, KOTOpasd, IO CBUAETEJIHCTBY COBPEMEHHUKOB,

«HoBoIil nHIEKC»
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«HeyIep:KUMO HpoOmBaeT cebe HMyTh B KU3HD,
HECMOTPSA Ha TO, UTO HA 3TOM IIyTHU CTOUT TEOPUSI,
IIPOBO3IJIAIIAOIas COCTA3aTeJbHOe HauvaJo ca-
MBIM BaKHBIM M3 YCTOEB I'Pa’KJaHCKOr0 IIpoliecca
U B TO JKe BpeMsA OTOKIECTBJIAOIAA €T0 C IIaCCUB-
HOCTBIO CyZa, B IIPOTUBOIOJIOMKHOCTh aKTUBHOCTH
cTOopoH. [[BHiKeHHe 3TO HACTOJHKO CHJILHO, YTO
MOJIOKUTEJBHO 3acCTaBJAeT OTCTYIaTh Iepes
co601o Teopuio... OUeBUAHO, TPeOYyeTCA IMOJHBIN U
TI[aTeJbHBIH IIEPECMOTP BCETO YUEHUA O COCTI3a-
TeJIFHOM Hauvaje B TPasKIaHCKOM IpoIlecce, IO
caMBbIX €r0 KOPHeIl M OCHOB, C IeJIbI0 IIepepado-
TaTh TEOPHUIO U IPUBECTH €€ B coriacue ¢ haxramu
TMOJIOKMTEJLHOTO 3aKOHOAAaTeabCTBA...» [7,
c. 79—80].

Mexay TeOpETHKAMU-TIPOIIECCYATNCTAMU BO3-
HUKJU CIOPHI OTHOCHUTEJIHBHO MOHUMAHUA CJEJ-
CTBEHHOT'O U COCTA3aTEeJIbHOI'0 HAYaJI B ACIIEKTE X
coueTaHusi, T. €. O HEOOXOAMMOCTH BMEIIIATEeb-
CTBa Cy[a B COCTs3aHUE CTOPOH, B YCTAHOBJIECHUE
umMu (axTudeckoro cocraBa. OOIMM AJA HUX
OBLIIO0 HEIPUATHUE <«UUCTON» COCTA3ATEIBHOCTHU
mmpoIiecca, Ipu3HaHue HeO0XOJUMOCTH JOTIOJIHUTE
3aKOHOATEJILCTBO HOPMAaMU, 3aKPEIIAINMUI
MaTepUaJbHYI0 AaKTHUBHOCTH CyJa, BBECTHU CJE[I-
CTBEHHBIE BdJIEMEHTBI B COCTS3aTeJbHOCTh. Tax,
E.B. BacbKoBCKUii, oTIaBasg IMIPUOPUTET COCTA3a-
TeJILHOCTHU, OIIPEJeINJ I'PAHUIIEI BMEIIaTeILCTBA
CyZa B COCTA3aTEJbHOCTH CTOPOH CJIENYIOIUM
00pasoM: «BMeIaTeJIbCTBO CYyZa TOMYyCTUMO B TOH
Mepe, B KaKOH OHO He IIPOTUBOPEYUT IPUHIIUIY
JVCIIOSUTUBHOCTU» (IUT. 1mO: [7, c. 98]). B cBA3M C
9TUM OH TIpeAJaraj cjenyiolee: BO-IePBBIX, CY/
IOJI;KeH MMETh IpaBo oOpalaTh BHUMAaHUE CTO-
POH Ha HEOOXOQUMOCTH YCTAHOBUTH KaKOU-I10O0
daxT, pasbaACHUTH TPeOOBaHVE U BO3PAKEHUE;
BO-BTOPBIX, CYI BIpPaBe HCTPe0OBATHL MTOKYMEHT
WJIN BBI3BATh CBUIETEJIs, eCJIi 00 UX CYyIIleCTBOBA-
HAW eMy CTajJi0 M3BECTHO O(MUIIMATIBHO, a He B
YaCTHOM IOPsAAKEe U He MPOTUB BoJu cTopoH. Cyx
IOJI’KEH OKa3hIBATh CTOPOHAM IIOMOIIh B YCTAHOB-
JeHnn (QaKTUUECKUX 00CTOATENBCTB Jejia, HO He
MOXKEeT IIPKA STOM HU MHOCTYIATh HAIIEPEKOP BOJIE
3aMHTEPECOBAHHON CTOPOHBI, HU MNPOU3BOAUTH
CaMOCTOSITeJIbHBIX PO3BICKOB IIPOIECCYaTbLHOTO
MaTepuajia. B ¢cBs3u ¢ TeM, UTO IpolieccyajsbHasd
aKTUBHOCTL CyJa TOJBbKO HAIMPaBJAET W JOIOJ-
HAET COCTA3aHMe CTOPOH, o MHeHUO E.B. Bacs-
KOBCKOTI'0, FTOBOPUTS O CJI€ICTBEHHOM HauaJjie ObLIO
O0bl HempaBuJabHO. [losTOMY OH Ipemjarang yIIoT-
pebIATh TEPMUH <«HUHCTPYKIIMOHHBINA TPUHITUI»
[2, c. 394].

Barasaael TEOPETUKOB-TIPOIIECCYATUCTOB HAIILIN
OTpa’sKeHne B 3aKOHOJATEeJbCTBe. V3MeHeHUA,
BHECEHHBbIE B YCTaB TPAKIAHCKOIO CYIOIPOU3-
BOJCTBA, 3HAUUTEJNbHO YCUJUJU POJL CyAa B
rpaskaaHcKoM mpoiecce. Tak, cyabsa 0 COGCTBEH-
HOM MHUITMATUBE MOT IIPUJIOMKUTD «He Kacarolne-
cd CyIIecTBa Jejia» CIPABOUYHBIE CBEIEHNUA, HAXO-
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nAmmeca B ero ke geaax (cr. 82). Cynps mpu-
o0peJ IpaBo «IIOTPe0OBATEH IPECTABICHUS TAMKY-
IIUMUCA JOKa3aTeJbCTB, HA KOTOPhIE OHU YKAa3hbI-
BaJIi B CBOUX 00'bSICHEHUAX, XOTA ObI HA 3TU JOKAa-
3aTeJIbCTBA U He OBLJIO CAeIaHO MPAMOM CCBLIKM»
(ct. 821). Cyny Oblia mpemocTaBjeHa BO3MOMK-
HOCTh IPUHUMATH BO BHUMAaHNE TOKA3aTeJbCTBA,
peaCTaBJIeHHbIE ABUBIIMMUCA COYUYACTHUKAMU,
B IIOJIb3Y HEABUBIINXCH, JaKe eCJIU IIoCJeIHIe Ha
HUX He ccbLaauch (cT. 153).

3akomom oT 12 mapra 1914 r. mo gesam, BuITe-
KaIomuM 13 6pauHO-CEMEeMHBIX IIPABOOTHOIIIEHUH
(0 COBMECTHOM JKUTEJILCTBE CYIIPYTIOB, O COAEPIKAa-
HUY KeHbI, O MpaBax POAUTEeJeH B OTHOIIEHUU
mereit), cyay OBLIO IpemoCTaBJIeHO IIPaBO IIO
CcOGCTBEHHOMY YCMOTPEHMIO IIOCTABUTHL BOIIPOC O
JIOIpOCce CaMUX CYIPYTOB (T. €. TAXKYIUXCI), UX
POACTBeHHUKOB (6e3 OrpaHWUYEHUA CTEIEeHU POJ-
CTBA) W COCeJlel, a TaKKe JPYTUX JIUIT, CHOCOOHBIX
COOOIITUTL HEOOXOAMMBIE CBEJIEHUS 110 IeJIy.

OcHOBHEBIE UepThI cyAe0Ho pedpopmbl 1864 ro-
na (oTmesieHMe cy1e0HOM BJIACTH OT 3aKOHOAATEIb-
HOM W aAMUHUCTPATUBHOI; HE3aBUCHUMOCTH Cy-
Ieil; coCcTA3aTEeJbHBIN IMOPAAOK CYIAOTPOM3BOJI-
CTBA; IJIACHOCTDb X YCTHOCTD IIPOIleCcCa; NU3MEeHeHe
CUCTEeMBbl O0KaJOBaHUS CYJNeOHBIX PeIIeHn)
aKTyaJbHBI U AJIs COBPEMEHHOT0 9Tamna pedopmMu-
poBaHUs CyIe0HOM CCTEeMBI 1 CYIOIIPON3BOICTBA.
YueT ombITa MOATOTOBKM ¥CTaBa TPaKIaHCKOTO
cymompousdBoacTBa 1864 roma, MCTOPUUYECKUX
YPOKOB IIPMMEHEHUSA YCTaBa, TPagUIUNA oTeude-
CTBEHHOTO CYAOIIPOM3BOJACTBA HEOOXOAUM IIPU
npoBefeHUN paboThI 10 Pe)OPMUPOBAHUIO I'PaAK-
JTaHCKOTO CYAOIIPOM3BOICTBA, IPU3BaHHOMY obec-
MeYUTh eIUHCTBO 3aKOHOIATENIbCTBA, TEOPUU U
cynebHOI IPaKTUKU.
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